GOVERNMENT OF THE DISTRICT OF COLUMBIA
CONTRACT APPEALS BOARD
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MARC D. LOUD, SR.
CHIEF ADMINISTRATIVE JUDGE

February 21, 2019

The Honorable Robert C. White, Jr., Chairman

Council of the District of Columbia
Committee on Facilities and Procurement

The John A. Wilson Building

1350 Pennsylvania Avenue. NW. Suite 107

Washington, DC 20004

Dear Chairman White:

In response to your letter dated February 1. 2019, please find herein the DC Contract Appeals
Board’s responses to the Committee on Facilities and Procurement’s prehearing questions for the
February 27, 2019, FY18 (and FY19 to date) performance oversight hearing. Per your request, I
have submitted six hard copies and an electronic copy of responses, and attachments have been
avoided except where specifically requested.

Please contact me at (202) 727-6597 if I can be of additional assistance regarding this matter.

Sincerely,

Marc D. Loud, Sr.
Chief Administrative Judge
DC Contract Appeals Board

441 4" Street, N.W., Suite 350N, Washington, DC 20001 (202) 727-6597 Marc.Loud@dc.gov



DC CONTRACT APPEALS BOARD RESPONSES

GENERAL QUESTIONS
1. Please provide the agency’s mission statement.

Response: The mission of the Contract Appeals Board (CAB) is to provide an impartial,
expeditious, inexpensive, and knowledgeable forum for hearing and resolving contractual
disputes, protests, Quick Payment Act claims, Public-Private Partnership Act claims, and
Debarments and Suspensions involving the District and its contracting communities.

2. Please separately list all reports or reporting currently required of the agency in the
District of Columbia Code or Municipal Regulations. Provide a description of whether the
agency is in compliance with these requirements, and if not. why not (e.g. the purpose behind
the requirement is moot, etc.).

Response: Please see table below. In addition, the Board regularly submits groupings of
final decisions to the DC Register. The most recent submission was May 11, 2018. In
addition to publishing in the DC Register, however, the Board uploads all case filings (not
subject to a Protective Order) to our public website, and publishes final decisions on
Westlaw.

Reporting Requirement Compliance (explanation)

FOIA Report Yes

Performance Accountability Report Yes

DSLBD CBE/SBE Spending Reports Yes (quarterly verification of agency spending

information obtained by DSLBD from PASS and
SOAR)

EEQ Officer/Counselor Reports Yes

Account Review Team (ART) Reports (PCard) Yes

Key Performance Measures/Workload Report Yes

Public and Confidential Financial Disclosure Yes

Reports

Financial Review Process (FRP) Budget Reports Yes

3. Please describe all regulations promulgated by the agency in FY 18 or FY 19, to date, and
the date each was finalized.

Response: Not applicable.

4. Please explain the impact on your agency of any legislation passed at the local or federal
level during FY 18 and FY 19, to date, which has significantly affected agency operations.

Response: Not applicable.



5. What are the metrics regularly used by the agency to evaluate its operations? Please be
specific about which data points are monitored by the agency.

Response: Please see table below.

Contract Appeals Board Key Performance Measures (KPIs)

Percentage of protests resolved within 60 business days.

Percentage of pending appeals cases that are 3 years old or less.

Percentage of appeals cases decided within 4 months of the case being ready for decision.
Percentage of new cases using electronic filing system.

Percentage of decisions sustained on appeal.

Percentage of cases closed by the Board in the current fiscal year that are electronically archived to
permit web-based retrieval and full-text searching capability.
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7. Percentage of cases resolved through settlement.’

6. Please provide a copy of your agency’s FY 19 performance plan.
Response: Please see Attachment 1.

7. Please provide a copy of the agency’s FY 18 performance plan. Please explain which
performance plan objectives were completed in FY 18 and whether they were completed on
time and within budget. If they were not, please provide an explanation.

Response: Please see Attachment 2. As an adjudicatory body, the Board’s FY18
performance plan objectives prioritize prompt resolution of all existing and newly filed cases
(see, e.g, Attachment 2/Strategic Objective 1). In this regard, the Board completed all
material FY18 performance plan objectives pertaining to docket-performance. For example,
in FY18, the Board closed 91% of protests within the statutorily required 60 business days,
and nearly 85% of all appeals within 4 months of the case being ready for decision. Other FY
18 performance plan objectives support the Board’s emphasis on prompt case resolution, are
on-going in nature, were performed timely in FY18, and were within budget.

8. Please describe any initiatives or programs that the agency implemented in FY 18 and FY
19. to date, to improve the internal operations of the agency or the interaction of the agency
with outside parties. Please describe the funding required and the results, or expected results,
of each initiative.,

Response: The Board did not implement any new initiatives in FY18 or FY19 to date.
The Board did. however, complete the first draft of an update of its rules, which the Board
intends to finalize for publication during FY19. From a technology standpoint, in FY16-18
the Board worked with OCTO’s Enterprise Cloud & Infrastructure Services (ECIS) Program
to migrate the Board’s internal servers to the ECIS platform, thereby lowering systemic risk
and ensuring better IT resource management and maintenance. In FY19 the Board, with the
assistance of OCTO, has been updating its IT hardware by migrating old desktop and laptop

'Settlement refers to those cases: (1) withdrawn by the protester/appellant; (2) jointly dismissed by the parties; or (3)
protests dismissed after the District takes voluntary corrective action, including cancellation of the
solicitation/award.
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computers to newer machines utilizing the more secure and Microsoft-supported Windows
10 platform.

9. What are the agency’s top five priorities? Please explain how the agency expects to
address these priorities in FY 19,

Response: The Board’s top five priorities are listed below. The Committee will note that
the Board has generally identified these same priorities for the past several years. That is
because the priorities are dynamic in nature. The Board believes that if we focus on these
five priorities each year, our mission will be continuously fulfilled and service to our
stakeholders will be optimized.

1. Transparency: Continue Displaying All Board Case Records On The
Public Website and Maintaining the Board’s Online Hearing Calendar.

One of the Board’s several strengths and a continuing top priority is transparency. In
that regard, the Board has been praised by the Washington Business Journal (WBJ) for
having “the most transparent database” of any government agency in the region.” In
FY19/20, the Board will continue the prompt website display (i.e., within three days of
filing) of all material filed in pending and closed cases (not subject to protective order).
The Board will also continue to post all upcoming trial and pretrial hearing dates on its
website calendar (presently updated through December 2019). With respect to the
Board’s database of case records, we discuss briefly below the two types of case records
(pending and closed files) that are uploaded to the Board’s public website.

Display of Pending Case Files on Public Website. In FY18, parties submitted 1,461
pleadings, motions, or other materials with the Board totaling 26,275 pages of material.
One of the Board’s top priorities is to ensure that all filings made in pending cases are
uploaded to the public website within three business days of filing. For FY18 and FY19
to date, all filed materials (except materials filed under protective order) were
successfully uploaded to the public website. In order to maintain a successful level of
performance, the Board’s Appeal and Protest Clerk is tasked with uploading all new
case materials within three business days of filing. The Clerk prepares a monthly
“uploads™ report, which is reviewed by the Chief Judge. The table below includes total
filings and total pages filed with the Board from FY14-FY18:

FY14 FYI15 FY16 FY17 FY18
1,361 Filings 728 Filings 1.783 Filings 1.933 Filings 1.461 Filings
28.821 Pages 22.157 Pages 35.737 Pages 41.742 Pages 26.275 Pages

Closed Files. In addition to filings made in “pending” cases, the Board has “closed”
cases from the pre-digital era consisting entirely of paper filings. The Board is in the
process of digitally converting and archiving these files to provide for better
preservation and retrieval than paper records. Once digitized, these files can be
imported into the Board’s document management system and then uploaded to the
public website. One of the Board’s top priorities, therefore, is to ensure that all hard

* Michael Neibauer, D.C. Contract Appeals Board Tackles Backlog. WASHINGTON BUSINESS
JOURNAL, Nov. 11,2011, at BizBeat.
- -



copy case files are digitized and uploaded. Through the end of FY18, the Board has
uploaded complete records for 1,727 cases (out of a total of 2,622 cases filed between
1953-2018). One of the Board’s top priorities is to ensure that the remaining hard copy
case files are digitized and uploaded. The Board will continue, within authorized
funding levels, to inventory, scan, convert, and upload pre-digital age files.

2. Increase The Board’s Compliance Rate To 100% For Closing Protest Cases
Within 60 Business Days Of Filing.

The Board has always prioritized closing protest cases within 60 business days of filing,
and is under a statutory mandate to do so. D.C. Official Code § 2-360.08(d). In FY18,
the Board closed 91% of protests within the 60 business day timeline. Although, a
number of factors may extend case closure timelines (e.g., Motions for Continuance,
multi-party protests, general Motions Practice, etc.), the Board will continue to increase
performance in this area until 100% compliance is reached. In this regard, the Board
conducts case accountability meetings to remain on track with closure deadlines.

3. Review And Update CAB’s Technology Needs And Best Practices For
Courtroom Database Management Software.

The Board uses Worksite Server to store all litigation case records, and populates case
data from WorkSite Server to the public website through FileSite. In addition, the
Board accesses its e-file and serve program (File & ServeXpress) to obtain several basic
types of reports, total case filings (and filing types), and other data. In FY17. the Board
worked with representatives of OCTO and DC-Net to migrate its application and file
servers to OCTO’s Enterprise Cloud Infrastructure System (ECIS). The Board worked
with the OCTO-ECIS team again in FY18 to migrate its domain controllers to ECIS.
These initiatives were undertaken to ensure that the Board’s technology environment
does not pose security risks to the District. In FY18, the Board also filled a vacant IT
Specialist position. The new IT Specialist will assist the Board with on-going
technology assessments and improvements.

4. Pursue Settlement of Cases on the Board’s Docket and Research Best Practices
Regarding  The Implementation Of A CAB  Alternative Dispute
Resolution/Mediation Program.

The Board had a very good record of case settlement in FY18 (55%). and intends to
continue identifying factors which contribute to settlement between the parties. The

Board’s five-year record for case settlement is below:

Percentage of Board Cases Settled Between FY14-FY18.

FY18 | FY17 | FYI16 | FY15 | FY14
35% | 48% 73% | 36% 54%

We will continue to emphasize case settlement as a top Board priority.

S. Preventing The Occurrence Of Future Case Backlogs and Updating CAB Rules.
-4 -



The Board will continue to prioritize pre-emptive measures and strong case management
to prevent case backlogs on our appeals docket. The Board does not have a case backlog
on either its appeal or protest docket at present. (The Board’s caseload consists largely
of two, distinct types of cases: protests (ie., adversarial proceedings wherein a
disappointed bidder challenges a contract award or solicitation) and appeals (i.e.,
adversarial proceedings generally conducted by hearing wherein either the government
or a contractor under an existing contract initiates a claim for damages asserting a
breach of contract performance).

The Board will continue to implement the following measures to prevent the
development of case backlogs:

Stabilizing the Appointment of Board Judges. Since the close of FY11, there have been
no judge vacancies on the Board. This is important to note because previous Board
backlogs were caused largely by a five-year continuous vacancy in one of the Board’s
three judge positions (FY06-FY10). Because of the efforts of the Executive Office of
the Mayor, the Mayor’s Office of Talent and Appointments, the Council of the District
of Columbia, and the Board, the three current judges have been seamlessly reappointed
between FY12-FY18 in such manner as has allowed them to provide uninterrupted
service. We look forward to continued stabilization in the future. While there are no
current Board vacancies, the term of one Board Judge is set to expire on July 28, 2019.

Maintaining the Current Number of Budgeted and Staffed FTE Attorney Positions.
Prior to FY13, the Board had no budgeted FTE attorney positions. Since FY13, three
FTE attorney positions have been created (one added in FY13 and two added in FY15).
These positions are necessary to assist judges with the management of the Board’s
voluminous docket, which included over 26,000 pages of litigation materials filed in
FY18. The three attorney positions are currently filled, and maintaining full staffing
levels will continue to be a top Board priority.

Rigorous Case Management And Annually Prioritizing The Closure Of Any Appeals
Case That Is Three Years Or Older. Finally, preventing the occurrence of any future
appeals case backlog will require rigorous case management by Board Judges and staff,
(The Board has never had a protest case backlog.) As regards appeals cases, the Board's
case management requirements are that (1) Scheduling Orders be issued within 45 days
of case filing; (2) that the Scheduling Orders include discovery and motions cut-off
deadlines; (3) that each Scheduling Order include a trial date that is no more than 2.5
years from the date of initial filing, and (4) Accountability meetings are held quarterly to
prevent cases from getting backlogged. In addition, Board Judges manage their dockets
each year to prioritize the closure of any case that is three years (or more) old as a first
priority (absent exigent circumstances).

Rules Update. Finally, a continuing priority will be the updating of the Board’s rules for
litigants practicing before it. In FY17, the Board was given statutory authority to
promulgate its own rules (“The Contract Appeals Board Rulemaking Amendment Act of
20177). The Board’s rulemaking authority was part of the FY18 Budget Support Act
clarifying the Board’s authority under the Procurement Practices Reform Act of 2010 to
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issue procedural rules for our cases. The Board completed an initial draft of updated
protest and appeals rules in the final quarter of FY18. In addition to updating the Board’s
rules, the initial draft compares CAB rules (as applicable) to three of our federal
counterparts: the General Accounting Office (as to protests), the Civilian Board of
Contract Appeals (as to appeals), and the Armed Services Board of Contract Appeals (as
to appeals). The rules are being finalized internally, and the Board intends to submit final
proposed rulemaking in either the second or third quarter FY19.

10. Please provide a current organizational chart for the agency. including the number of
vacant, frozen, and filled positions in each division or subdivision. Include the names and
titles of all senior personnel and note the date that the information was collected on the chart.

Response: Please see Attachment 3. The Board does not have any vacancies.

a. Please provide an explanation of the roles and responsibilities for each division and
subdivision.

b. Please provide a narrative explanation of any changes made to the organizational chart
during the previous year.

Response: The Board operates through the following two programs: (1) Contract
Appeals Board (Agency Management) -- provides for administrative support and the required
tools to achieve operational and programmatic results’; and (2) Adjudication — adjudicates
protests of District contract solicitations and awards. appeals by contractors of District
contracting officer's final decisions, claims by the District against contractors, appeals by
contractors of suspensions and debarments, and disputes arising under the Public-Private
Partnership At and contractor appeals of interest payment claims under the Quick Payment
Act. In FY17, the Board converted its Administrative Officer (Protest Clerk) position to a
dedicated IT Specialist position to better align with the Board's technology needs and
development goals. The Board hired an IT Specialist in May 2018.

I1. Please provide a current Schedule A for the agency which identifies each position by
program and activity, with the salary, fringe benefits, and length of time with the agency.
Please note the date that the information was collected. The Schedule A should also indicate
if the position is continuing/term/temporary/contract or if it is vacant or frozen. Please
separate salary and fringe and indicate if the position must be filled to comply with federal or
local law.

Response: Please see table below. The Board’s Chairperson/Chief Administrative Judge
and two Administrative Judge positions are statutorily mandated. D.C. Official Code § 2-
360.01(a)(1).

* The Board understands this program is standard for all agencies using performance-based budgeting.
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Contracts Appeals Board
as February 5, 2019

1)CHIEF ADMIN JUDGE Loud,Marc D. 00006341 8/3/2010|F 0| 187,121.36 30,126.54 1090|1010 Term Local
2|ADMIN JUDGE Parchment,Monica C 00003040| 5/2/2011|F 17, 0| 184,540.55 29,711.03 | 2001|2001 Term _|Local
3|General Counsel Poindexter,Mark D 00011739 7/27/2015|F 15 5| 157,085.00 | 25,290.69 | 2001|2001 Reg Local
4/ADMIN JUDGE McBean,Maxine E 00013299| 8/1/2011F 17 0| 184,540.55 29,711.03 20012001 Term [Local
S|STAFF ASSISTANT House Mia J 00018016| 9/1/1988|F 11 10| 77,007.00 12,398.13 20012001 Reg Local
6/Clerk of Court Tuttle,Thane Forrest 00077391| 1/28/2013|F | 9 0| 130,070.55 20,941.36 20012001 Reg Local
7|Program Support Assistant Berry,Uday 00077392| 9/22/2014(F 8 5| 50,812.00 8,180.73 20012001 Reg Local
8|Attorney Advisor EdwardsJason _____|ooosss1s| 8/12/2015F 14| 4| 129,618.00 | 20,868.50 20012001 |Reg local
9|Attorney Advisor Jean-Baptiste Giovanna 00087310 2/22/2016(F 14 3| 125,689.00 20,235.93 2001, 2001 Reg |Local

| Information Technology |

L 10|Special OrtizAngel 00034107| 5/16/2018|F 11 3] 63,567.00 10,234.29 20012001 Reg |Loca|

12. Please list all employees detailed to or from your agency. For each employee identified,
please provide the name of the agency the employee is detailed to or from, the reason for the
detail, the date of the detail, and the employee’s projected date of return.

Response: Not applicable.

13. Please provide the Committee with:

a. A list of all employees who received or retained cellphones, personal digital assistants, or
similar communications devices at agency expense in FY 18 and FY 19, to date;

2018.

Response: Please see table below. FY19 information is available through December,

CAB Staff Member

Position

Justification

Marc D. Loud. S.

Chief Administrative Judge

Critical Contact

Maxine McBean

Administrative Judge

Critical Contact

Monica Parchment

Administrative Judge

Critical Contact

Jason Edwards

Attorney Advisor

Critical Contact

Mia House

Appeals Clerk-ATC

Critical Contact

Mark Poindexter

General Counsel

Critical Contact

Manuel Ortiz

IT Specialist (beginning June, 2018)

Critical Contact

Thane Tuttle

Clerk of Court

Critical Contact

Al Wilcox

Protest Clerk/I'T Support (ending
December, 2017)

Critical Contact

b. A list of all vehicles owned, leased, or otherwise used by the agency and to whom the

vehicle is assigned as well as a description of all vehicle accidents involving the agency’s
vehicles in FY 18 and FY 19, to date;

Response: Not applicable.

c. A list of travel expenses, arranged by employee for FY 18 and FY 19, to date, including
justification for travel;

Response: Not applicable.

d. A list of total workers’ compensation payments paid in FY 18 and FY 19, to date,
including the number of employees who received workers’ compensation payments, in what
amounts, and for what reasons.
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Response: Not applicable.

14. Please separately list each employee whose salary was $100.000 or more in FY 18 and
FY 19, to date. Provide the name, position number, position title, program, activity, salary.
and fringe. In addition, state the amount of any overtime or bonus pay received by each
employee on the list.

Response: Please see tables below. No CAB employees received overtime or bonus pay
in FY18 or FY19 to date.

FY2018
Contracts Appeals Board
as September 30, 2018

1|CHIEF ADMIN JUDGE |Loud,Marc D. 00006341 8/3/2010(F 1| 18345231 | 31003.44 10901010 Term Local
2{ADMIN JUDGE Parchment,Monica € 00003040 5/2/2011/F 17 0 18092211 | 30,575.84 20012001 Term Local
3|General Counsel Poindexter,Mark D 00011739| 7/27/2015|F 15, 4, 149,477.00 25,261.61 | 2001]2001 Reg Local
4|ADMIN JUDGE |McBean,Maxine E 00013299| 8/1/2011|F 17 0| 180922.11 | 30,575.84 2001/2001 Term Local
| 5[Clerk of Court ____|Tuttle,Thane Farrest ) 00077391/ 1/28/2013|F 9 0f 127,520.15| 21550.91 2001/2001 Reg Local
6|Attarney Advisor Edwards,Jason 00085519/ 8/12/2015|F 14 4| 127,076.00 | 21,475.84 20012001 Reg Local
7|Attorney Advisor Jean-Baptiste,Giovanna 00087310 2/22/2016]F 14 3| 123,224.00| 20,824.86 20012001 Re, [Locat
FY2019
Contracts Appeals Board

as February 5, 2019

1|CHIEF ADMIN JUDGE Loud,Marc D. 00006341| 8/3/2010|F 0| 187,12136 | 30,126.54
2|ADMIN JUDGE Parchment,Monica C __|00003040| 5/2/2011|F 17| 0| 184,540.55 | 29,711.03 2001/2001  |Term Local

B 3|General Counsel Poindexter,Mark D 00011739| 7/27/2015|F 15| 5| 157,085.00 | 25290.69 20012001 |Reg local |
4|ADMIN JUDGE McBean,Maxine E 00013299 8/1/2011|F 17| 0| 18454055 | 29711.03 | 20012001 [Term Local
5|Clerk of Court Tuttle,Thane Forrest 00077391| 1/28/2013(F 9 0 130070.55| 2094136 20012001 |Reg Local
6|Attorney Advisor Edwards,Jason 00085519/ 8/12/2015|F 18] 4 12961800 20868.50 2001/2001  |Reg Local
7|Attorney Advisor Jean-Baptiste,Giovanna 00087310/ 2/22/2016|F 1a] 3 125689.00 2023593 20012001 |Reg |Local

15. Please list in descending order the top 25 overtime earners in your agency in FY 18 and
FY 19, to date, if applicable. For each state the employee’s name, position number, position
title, program, activity, salary, fringe. and the aggregate amount of overtime pay earned.

Response: Not applicable.
16. For FY 18 and FY 19, to date, please provide a list of employee bonuses, special pay
granted, or separation pay issued, that identifies the employee receiving the bonus, special
pay, or separation pay, the amount received, and the reason for the bonus, special pay, or
separation pay.

Response: Not applicable.
17. Please provide each collective bargaining agreement that is currently in effect for agency
employees. Please include the bargaining unit and the duration of each agreement. Please
note if the agency is currently in bargaining and its anticipate completion.

Response: Not applicable.

18. Please provide a list of any additional training or continuing education opportunities
made available to agency employees. For each additional training or continuing education
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program, please provide the subject of the training, the names of the trainers, and the number
of agency employees that were trained.

Response: Please see table below for recent Board training activities. Routine, required
trainings related to agency operations conducted by District offices or agencies such as OCA.,
OCTO. OCP, BEGA, OHR. etc. are not listed.
LegalEdcenter and PubKLaw Daily Digest for Government Contracts-related continuing
legal education. Consistent with its operational needs and budgetary resources, the Board
encourages all staff to participate in the relevant continuing education opportunities provided
through District government agencies, UDC Community College Division of Workforce
Development and private/not-for-profit educational institutions.

The Board has subscribed to West

Contracts In-House
Training

Construction Delays
& Scheduling

Seminars (Jeremy
Becker-Welts, Esq.)

Training Date(s) Subject Training Provider Number of Agency
Staff Participating
Government September 22, 2016 Topics in Federal Publication 6 (Board Judges and

Attorney Advisors)

Excel 2010 (Part 1)

April 24, 2017

Use of MS Excel
2010 (Part 1)

New Horizons
Computer Learning
Center

1 (Appeals Clerk)

2017 American
Constitution Society
for Law and Policy
(ACS) Annual
Convention

June 8-10. 2017

Presentations on
recent developments
in Constitutional Law

ACS (various
moderators and
panelists)

1 (Board Judge)

Excel 2010 (Part 2)

July 24. 2017

Use of MS Excel
2010 (Part 2)

New Horizons
Computer Learning
Center

1 (Appeals/Protest
Clerk)

American Bar
Association (ABA)
2017 Annual Meeting

August 10-15. 2017

Presentations on
recent developments
in the law and related
practice topics

ABA (various
moderators and
panelists)

1 (Board Judge)

Boards of Contract
Appeals Bar
Association
(BCABA) Annual
Program

October 25, 2017

Presentations on key
government contracts
decisions and other
recent developments
in government
contracts law and
practice

BCABA. Inc.
(various moderators
and panelists)

7 (Board Judges.
Attorney Advisors
and General Counsel)

2018 American
Constitution Society
for Law and Policy
(ACS) Annual
Convention

June 7-9, 2018

Presentations on
recent developments
in Constitutional Law

ACS (various
moderators and
panelists)

1 (Board Judge)

Smart Contracts

July 3,2018

Smart Contracts:
Exploring the Legal
Risks and Business
Benefits of
Blockchain

American Law
Institute (ALI)
(WebEx)

1 (Board Judge)

decisions and other
recent developments
in government
contracts law and
practice

and panelists)

Government September 20. 2018 Topics in Federal Publication 3 (Attorney Advisors)
Contracts In-House Construction Delays Seminars (Jeremy

Training & Scheduling (11) Becker-Welts, Esq.)

BCABA Annual October 9, 2018 Presentations on key BCABA, Inc. 7 (Board Judges.
Program government contracts | (various moderators Attorney Advisors

and General Counsel)
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19. Does the agency conduct annual performance evaluations of all its employees? Who
conducts such evaluations? What steps are taken to ensure that all agency employees are
meeting individual job requirements?

Response: Except as noted below, it has generally been, and will continue to be, the
Board’s practice to conduct formal, annual performance evaluations. In some prior years,
however, the Board has found it effective to conduct evaluations of Judge/Attorneys through
an internal Accountability process. Under this process, Board Judges (and their attorneys)
are given a list of cases near the beginning of the fiscal year (“Accountability cases™) that
require priority consideration for closure. Thereafter, Accountability meetings are held
quarterly to provide updates on the closure status of targeted cases. Accountability status
reports are then issued to Judges/Attorneys throughout the year.

20. Please provide the mean and median years of service for agency employees. Please also
describe what strategies the agency is using to improve employee retention.

Response: As of February 2019, the mean service tenure for Board employees is 7.55
years. The median service tenure for Board employees is 5.25 years. The Board provides a
collegial and supportive environment to carry out its mission, including competitive salaries
and professional development opportunities. The Board acknowledges its good fortune in
hiring and retaining outstanding professionals who are committed to the highest standards of
public service.

21. For FY 18 and FY 19, to date, what was the total agency cost for mobile communications
and devices, including equipment and service plans?

Response: In FY 18, the Board spent a total of $7,548.56 for mobile communications and
devices, including equipment and service plans. In FY19, the Board has spent $1.450.26 for
these services through December 2018.

22. For FY 18 and FY 19, to date. please list all intra-District transfers to or from the agency.

Response: Not applicable.

23. For FY 18 and FY 19, to date, please identify any special purpose revenue funds
maintained by, used by, or available for use by the agency. For each fund identified, provide:

a. The revenue source name and code;

b. The source of funding;

c. A description of the program that generates the funds;

d. The amount of funds generated by each source or program;

e. Expenditures of funds, including the purpose of each expenditure;

f. The current fund balance.
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Response: Not applicable.

24. For FY 18 and FY 19, to date, please list any purchase card spending by the agency, the
employee making each expenditure, and the general purpose for each expenditure.

Response: Please see table below. All purchase card or “PCard” transactions during this
period (FY18 through FY19 (February 5, 2019)) were made by Program Assistant Uday
Berry as authorized by the Board.

Posting Date of Amount of

Expenditure Expenditure General Purpose

10/12/2017 $350.00 Continuing Legal Education-Conference

10/18/2017 $14.95 Office Supplies

10/30/2017 $417.13 Legal Research Database

12/19/2017 $412.24 IT Supplies

12/20/2017 $900.00 IT Consulting

01/17/2018 $417.11 Legal Research Database

01/22/2018 $250.00 IT Specialist Job Posting

02/08/2018 SR1781 Annual Software Subscription

02/09/2018 $285.00 Courtroom Equipment Repair

04/23/2018 $1,297.50 Appeals Record Production Assistance

04/25/2018 $834.18 Legal Research Database

04/26/2018 $375.00 IT Consulting

05/14/2018 $592.83 Office Supplies

05/21/2018 $375.00 Continuing Legal Education - Conference

05/22/2018 $181.66 0JS Locksmith Services

05/24/2018 $1,202.10 Appeals Record Production Assistance

05/25/2018 $154.98 IT Supplies

06/28/2018 $199.00 Continuing Legal Education-Online
Course

07/19/2018 $55.82 Cable Service

07/27/2018 $1,668.40 Legal Research Database

08/02/2018 $400.00 Office Supplies

08/21/2018 $375.00 IT Consulting

08/27/2018 $593.99 Office Furniture

08/30/2018 $1,102.08 IT Software Licenses

09/05/2018 $49.87 Cable

09/14/2018 $5,500.00 Continuing Legal Education-Seminar

09/21/2018 $1,515.00 Courtroom Furniture Repair

09/24/2018 $325.00 Copier Repair

09/24/2018 $6,254.82 Office Supplies

09/25/2018 $285.50 Copier Repair

09/26/2018 $1,740.95 Continuing Legal Education-In-House Seminar

09/26/2018 $589.88 Office Furniture

09/27/2018 $49.87 Cable

09/28/2018 $1,605.36 IT Equipment (OCP Waiver)
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10/04/2018 $640.00 A/V Repair

10/04/2018 $817.91 Annual Software Subscription
10/05/2018 $350.00 Continuing Legal Education-Conference
10/15/2018 $97.72 Notary Supplies

11/16/2018 $1,800.00 Continuing Legal Education-Publication
11/20/2018 $49.87 Cable

12/07/2018 $139.44 IT Supplies

12/12/2018 $49.87 Cable

01/10/2019 $1,450.78 Legal Research Platform

01/11/2019 $57.97 Cable

Total $36,641.69

25. Please list all memorandum of understanding (“MOU™) entered into by your agency
during FY 18 and FY 19, to date, as well as any MOU currently in force. For each, indicate
the date on which the MOU was entered and the termination date.

Response:  Pursuant to D.C. Official Code § 2-360.03(b), the Board has statutory
authority to enter into fee-for-service agreements to resolve contract disputes and bid protests
for District agencies or other public entities exempt from our jurisdiction. In this regard,
MOUs were in effect in FY18 and FY19 to date with the Washington Convention and Sports
Authority (WCSA) (entered into on January 5, 2010), the District of Columbia Health
Benefit Exchange Authority (HBEA) (entered into on June 23, 2015) and the District
Department of Energy and Environment (DOEE) (entered into on August 19, 2015). In
FY19, the WCSA MOU is continuing, and the DOEE and HBEA MOUSs were renewed
through September 30, 2019. In addition to its adjudication services agreements, on June 21,
2017, the Board entered into a MOU with OCTO for Enterprise Cloud and Infrastructure
Services (ECIS) maintenance of the Board’s application and file servers. In FY19 the
Board’s OCTO-ECIS MOU is continuing. On October 26, 2018. the Board entered into a
MOU with OCTO-ECIS for Office 365 Enterprise Licenses. That eMOU expires September
30, 2019.

26. Please list the ways, other than MOU, in which the agency collaborated with analogous
agencies in other jurisdictions, with federal agencies. or with non-governmental
organizations in FY 18 and FY 19, to date.

Response: The Board collaborates with the federal and the Maryland Boards of Contract
Appeals through the Board of Contract Appeals Bar Association (BCABA). BCABA is the
leading organization for Judges and litigation attorneys in the government contracts field. In
FY18 and FY19, CAB Judges and attorneys participated in joint training exercises, panel
discussions, and case reviews with other BCABA members.

27. Please list and provide an update on all open capital projects and capital projects in the
financial plan under the agency’s purview. including the amount budgeted, actual dollars
spent, and any remaining balances. In addition, please provide:

a. A description of whether the capital projects begun, in progress, or concluded in FY 17,
FY 18, or FY 19, to date, had an impact on the operating budget of the agency. If so, please
provide an accounting of such impact.
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b. A description of any projects that are experiencing delays or that require additional
funding.

Response: Not applicable.
28. Please provide a table showing your agency’s Council-approved budget, revised budget
(after reprogrammings, etc.) and actual spending, by program, activity, and funding source
for FY 18 and the first quarter of FY 19. Please detail any over- or under-spending and if the
agency had any federal funds that lapsed.

Response: Please see tables below.

~ FY2018 EXPENDITURES LX5tl,

PERSONNEL

|Program Title |V
PERSONNEL 9,281 1,317

1010] 9,281 %
PERSONNEL PERFORMANCE MANAGEMENT 1080 $ 208,209 | § 208,209 | $ 213,953 | $ (5.744))
PROPERTY
MANAGEMENT PROPERTY MANAGEMENT 100] 1030  1030f$ 2228 22|58 - s 222
ADJUDICATION ADJUDICATION 100, 2001l  2001] s 1,272709 | § 1,316,998 | § 1,269,717 | § 47,282
FY 2019 EXPENDITURES

as of 131]2018 e

|PERSONNEL P E MANAGEMENT 100 0 1090 S 213,50 3,896 | § 160,010
|ADJUDICATION ADJUDICATION 100 2001 2001 i 1342537 | 1,342,537 i 331,866 | § 1,010,671

29. Please provide a list of all budget enhancement requests (including capital improvement
needs) made for FY 18, FY 19, or FY 20. For each, include a description of the need and the
amount of funding requested.

Response: The Board did not request enhancements for its FY18 and FY20 budgets.
The Board requested an enhancement of $22,000 for the FY19 proposed budget to cover: (1)
salary increases/steps to five (5) CAB positions which increased PS costs by $14.666 from
FY18 to FY19: and (2) underfunding of the Board’s FY18 PS budget by $21.484
($1.205,049 FY18 budgeted vs. $1.226,533 FY18 costs)(the total FY19 PS delta is $36,150).
While the FY19 MARC made up the difference in these two areas by transferring $41,331
from the FY19 NPS to the FY19 PS, that resulted in an approximately $22,000 shortfall in
the FY19 NPS budget. The requested $22,000 enhancement to CAB’s FY 19 NPS budget will
pay for recurring OCTO-ECIS charges (not reflected in the proposed FY19 budget and
priced at $11,951), and approximately $10.000 in recurring actual expenditures.

30. Please list, in chronological order, each reprogramming in FY 18 and FY 19, to date, that
impacted the agency including those that moved funds into the agency. out of the agency,
and within the agency. Include revised, final budget for your agency after the
reprogrammings for FY 18 and FY 19, to date. For each reprogramming, list the date,
amount, rationale, and reprogramming number.
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Response: Please see the FY18 reprogramming table below. There have been no
reprogrammings in FY19 through February 5, 2019.

FY 2018 Re-Programming

: Pl [fans
mTitle  |Activity Title y |Budget Budget ming number

Fund were needed to
cover Personel
§351,305|  §351,305| $381,305| $30,000( 7/11/2018services pressure |n/a

Adjudicaton Continuing Full Time

| FY 2018 COLA
Adjudicaton Continuing Full Time 100 2001 2000 675635  $675,635| $682,325| $14,290] 6/26/2018|Correction nfa

31. Please list each grant or sub-grant received by your agency in FY 18 and FY 19. to date.
List the date, amount, source, purpose of the grant or sub-grant received, and amount
expended.

Response: Not applicable.

32. How many FTEs are dependent on grant funding? What are the terms of this funding? If
it is set to expire, what plans, if any, are in place to continue funding the FTEs?

Response: Not applicable
33. Please list each contract, procurement, and lease entered into, extended, and option years
exercised by your agency during FY 18 and FY 19, to date. For each contract, please provide
the following information where applicable:

a. The name of the contracting party;

b. The nature of the contract, including the end product or service;

¢. The dollar amount of the contract, including amount budgeted and amount actually
spent;

d. The term of the contract;

e. Whether the contract was competitively bid;

f. The name of the agency’s contract monitor and the results of any monitoring activity;
g. The funding source.

Response: Please see table below.

FY(Issue | Purchase | Contracting | Service Amount | Term Competitively | Contract Funding
Date) Order Party Bid Monitor/Activity | Source
Results
FY18 PO572828 | MVS Annual $3.930.00 | FY18 OcP Mark Poindexter, | Local
(10-24- Copier procurement — | CAB General
2017) Service PO awarded to | Counsel/N/A
Agreement DCSS/SBE
vendor
FY18 PO572314 | Mb Staffing | Temp $9.000.00 | FY18 ocp Mark Poindexter. | Local
(10-19- Services procurement — | CAB General
2017) PO awarded to | Counsel/N/A
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DCSS/SBE

vendor
FY18 PO385361 | MVS IT $409.08 Single OCP Mark Poindexter, | Local
(6-20- Equipment Purchase | procurement — | CAB General
2018) in FY18 | PO awarded to | Counsel/N/A

DCSS/SBE

vendor
FYI18 PO589888 | MVS IT $4.788.91 | Single OCP Mark Poindexter, | Local
(9-17- Equipment Purchase | procurement — | CAB General
2018) in FY18 | PO awarded to | Counsel/N/A

DCSS/SBE

vendor
FY19 P0593435 | Mb Staffing | Temp $9.000.00 | FY19 ocp Mark Poindexter, | Local
(10-24- Services procurement — | CAB General
2018) PO awarded to | Counsel/N/A

DCSS/SBE

vendor
FY19 PO395536 | MVS Annual $3.930.00 | FY19 oce Mark Poindexter, | Local
(11-21- Copier procurement — | CAB General
2018) Service PO awarded to | Counsel/N/A

Agreement DCSS/SBE
vendor

34. What is your agency’s current adjusted expendable budget for CBE agency compliance
purposes, how much has been spent with SBEs or CBEs, and what percent of the agency’s
current adjusted expendable budget has been spent with SBEs or CBEs?

Response: The Board’s FY19 adjusted expendable budget is $65,360.69, with an
adjusted approved SBE spending goal of $32,680.35 as of February 5, 2019. In FY19
(through February 5, 2019), the Board has spent $5,935.11 with SBEs, or approximately 9%
of its adjusted expendable budget and 18% of its current SBE spending goal.

35. Please list all pending lawsuits that name the agency as a party. Identify which cases on
the list are lawsuits that potentially expose the District to financial liability or will result in a
change in agency practices and describe the current status of the litigation. Please provide the
extent of each claim, regardless of its likelihood of success. For those identified, please
include an explanation about the issue involved in each case.

Response: Not applicable.

36. Please list all settlements entered into by the agency or by the District on behalf of the
agency in FY 18 or FY 19, to date, and provide the parties’ names, the amount of the
settlement, and if related to litigation, the case name and a brief description of the case. If
unrelated to litigation, please describe the underlying issue or reason for the settlement (e.g.
administrative complaint, etc.).

Response: Not applicable.

37. Please list the administrative complaints or grievances that the agency received in FY 18
and FY 19, to date, broken down by source. Please describe the process utilized to respond to
any complaints and grievances received and any changes to the agency policies or procedures
that have resulted from complaints or grievances that were resolved in FY 18 or FY 19, to
date. describe the resolution.
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Response: Not applicable.

38. Please describe the agency’s procedures for investigating allegations of sexual
harassment or misconduct committed by or against its employees. List and describe any
sexual harassment allegations received by the agency in FY 18 and FY 19, to date. whether
or not those allegations were resolved.

Response: The Board is committed to addressing any allegations of sexual harassment
or misconduct committed by or against its employees fairly and expeditiously in accordance
with the policy and procedures outlined in Mayor’s Order 2017-313, Sexual Harassment
Policy, Guidance and Procedures (December 18, 2017) (Mayor’s Order) as applied to
independent agencies. A copy of the Mayor’s Order has been provided to all Board staff.
The Board’s General Counsel has been designated as its “Sexual Harassment Officer” to
review and investigate such allegations as well as recommend appropriate disciplinary action
and/or referrals. The Board also notes that the Office of Human Rights maintains concurrent
jurisdiction (if requested by the complainant) pursuant to Section VI of the Mayor’s Order
and other applicable law. The Board received no sexual harassment allegations in FY18 and
FY19 through February 5, 2019.

39. Please list and describe any spending pressures the agency experienced in FY 18 and any
anticipated spending pressures for the remainder of FY 19. Include a description of the
pressure and the estimated amount. If the spending pressure was in FY 18, describe how it
was resolved, and if the spending pressure is in FY 19, describe any proposed solutions.

Response: A reprogramming was done at the end of FY18 to ensure the Board stayed
within its budget. Due to an accounting decision, the funds were not needed and ultimately
went to the General Fund. The Board is not projecting any spending pressure in FY19.

40. Please provide the number of FOIA requests for FY 18, and FY 19, to date, that were
submitted to your agency. Include the number granted, partially granted, denied and pending.
In addition, please provide the average response time, the estimate number of FTEs required
to process requests, the estimated number of hours spend responding to these requests, and
the cost of compliance.

Response: The Board processed nine (9) FOIA requests in FY18, and has processed
none to date (through February 5, 2019) in FY19. For the nine (9) FOIA requests processed
in FYI8, two (2) requests were granted in whole; seven (7) requests were “other”
dispositions (i.e., no relevant information maintained by the Board); and no requests were
partially granted, denied or pending. The median number of days to process FOIA requests
was 0.01(approximately five minutes). The FY18 FOIA requests required a total of 1.16
hours and a fraction of one FTE to process. The total dollar amount expended for processing
the FY18 FOIA requests was $83 (based on processor’s FY 18 hourly rate).

41. Please identify all electronic databases maintained by your agency, including the
following:

a. A detailed description of the information tracked within each system;

b. The age of the system and any discussion of substantial upgrades that have been
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made or are planned to the system;

¢. Whether the public is currently granted access to all or part of each system; and

d. Whether the public could be granted access to all or part of each system.

Response:

Please see table below.

Note that for the identified databases using

proprietary software, the Board’s “maintenance” is limited to uploading, storing and/or
disseminating documents.

Worksite/FileSite

used to assist the
Board in
maintaining its
public case-access
website

upgrades by vendor

database through
CAB’s webpage
portal

Board Description Age/Upgrades Current Public Possible Public
Databases Access Access
iManage Proprietary software | 2003 - On-going Full public access to n/a

File&ServeXpress

Proprietary software
used to assist the
Board in case/docket
management

2012 - On-going
upgrades by vendor

Party access permitted
through establishing
an account with
File&ServeXpress

CAB’s public website
is updated to reflect
non-sealed party
filings through

File&ServeXpress

42. Please list and describe any ongoing investigations, audits, or reports on the agency or
any employee of the agency that were completed during FY 18 and FY 19, to date.

Response: There are no ongoing investigations, audits, or reports of the Board or its
employees. In December 2017, the Office of Contracts and Procurement (OPIC Division)
completed a preliminary review of two Board PCard transactions for the month of October
2017. The review preliminarily concluded that although the Board’s two transactions were
not inappropriate, (1) the Board should have uploaded a PDF invoice to the PaymentNet
PCard management system when recording a transaction for training sponsored by the Board
of Contract Appeals Bar Association, and (2) the Board should have sourced a $14.95 office
supply acquisition through a District CBE (or DSS vendor) rather than an online retailer.
After several exchanges between the Board and OCP, a final report was issued by OCP on
March 23, 2018, noting the two transactions, the Board’s review thereof. and Board
compliance with District CBE/DSS and PCard receipt upload policies.

43. Please provide a list of all studies, research papers, reports, and analyses that the agency
prepared or contracted for during FY 18 and FY 19, to date. Please state the status and
purpose of each. Please submit a hard copy to the Committee if the study, research paper.
report, or analysis is complete.

Response: Not applicable.

44. If there are any boards, commissions, or similar entities associate with your agency,
please provide a chart listing the names, confirmation dates, terms, wards of residence, and
attendance of each member. Include any vacancies. Please also attach agendas and minutes
of each meeting in FY 18 and FY 19. to date, if minutes were prepared. Please inform the
Committee if the entity did not convene during any month.

- [P



Response: Not applicable.

45. Please list the task forces or other organizations of which the agency is a member.
Response: Not applicable.

46. Please list all statutory mandates with which the agency must comply, and the estimated

cost for compliance with each mandate in FY 18 and FY 19, to date, and any mandates for
which the agency lacks sufficient resources to fully implement.

Response: The Board’s statutory mandates generally relate to its organization (D.C.
Official Code §§ 2-360.01 and 2-360.02); jurisdiction (D.C. Official Code § 2-360.03); and
case procedures (D.C. Official Code §§ 2-360.04 and 2-360.08). As noted with respect to the
Board’s workload and KPI measures, the Board is specifically required to adjudicate protest
cases within 60 business days of the filing date. D.C. Official Code § 2-360.08(d). The
Board has sufficient resources to fully implement all applicable statutory mandates.

OPERATIONS
47. Please list the names of each member of the Board, and the dates their terms will expire.

Response: Please see table below.

Board Member Current Term Start Date Current Term End Date
Marc D. Loud. Sr., Chairman and July 10, 2018 July 28, 2022 (R22-0555)
Chief Administrative Judge
Maxine E. McBean. Administrative December 15, 2015 July 28. 2019 (R21-0336)
Judge
Monica C. Parchment. June 27, 2017 July 28, 2021 (R22-0147)
Administrative Judge

48. Please provide a listing of all goods, materials, and administrative services that were
provided to the Board by the Office of the Attorney General pursuant to D.C. Code § 2-
360.01(c) in FY 18 and FY 19, to date.

Response: Not applicable.

49. Please provide the total of fees received pursuant to D.C. Official Code § 2-360.03 and
how those fees were used to improve the Board’s services and programs, including any
incentive awards funded by the fees.

Response: Not applicable.

50. Please provide any fee-for-service agreements entered into by the Board pursuant to D.C.
Official Code § 2-360.03(b).

Response: Pursuant to D.C. Official Code § 2-360.03(b), the Board has statutory
authority to enter into fee-for-service agreements to resolve contract disputes and bid protests
for District agencies or other public entities exempt from our jurisdiction. In this regard,
MOUs were in effect in FY18 and FY19 to date with the Washington Convention and Sports
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Authority (WCSA) (entered into on January 5, 2010), the District of Columbia Health
Benefit Exchange Authority (HBEA) (entered into on June 23, 2015) and the District
Department of Energy and Environment (DOEE) (entered into on August 19, 2015). In
FY19, the WCSA MOU is continuing, and the DOEE and HBEA MOUs were renewed
through September 30, 2019. At the Committee’s request, the Board is happy to furnish
copies of these MOUs.

S51. Please provide an update on the Board’s effort to update its rules. What significant
changes to the rules have occurred in FY 18 and FY 19, to date.

Response: The Board completed an initial draft of updated protest and disputes rules in
the final quarter of FY18. In addition to updating the Board’s rules, the initial draft compares
CAB rules (as applicable) to three of our federal counterparts: the General Accounting Office
(as to protests), the Civilian Board of Contract Appeals (as to appeals), and the Armed
Services Board of Contract Appeals (as to appeals). The rules are being finalized internally,
and the Board intends to submit final proposed rulemaking during either the second or third
quarter FY'19. There were no finalized changes to Board rules in FY18 and FY19 to date.

52. Please describe the status and efficiency of the Board’s case management software. In the
opinion of the Board are additional investments necessary to improve this software?

Response:  The Board currently utilizes File&ServeXpress as its primary case
management software. While File&ServeXpress has been reliable and user-friendly for
litigants, it has some limitations. For example, the Board is not aware of an automatic
reporting function which it can utilize for internal case tracking and management. While the
File&ServeXpress database is generally searchable, the generation of standard reports
usually requires the involvement of File&ServeXpress Customer Service technicians who.
depending on their workload, can be delayed in production. Board staff also has had
discussions with representatives of File&ServeXpress to explore the development of a
protocol to support the Board in generating the Administrative Record for cases on appeal to
the Superior Court of the District of Columbia or the District of Columbia Court of Appeals.
Those discussions are on-going. Ultimately, the Board seeks to have an in-house case
management system, created and supported by an in-house IT team, to better manage the
Board’s docket and case management/appellate needs. Additional investments in the Board’s
current I'T program likely would be required for such an initiative.

53. How are contractors made aware of their right to appeal decisions to the Contract
Appeals Board?

Response: Notification language is included in all Contracting Officer Final Decisions
that advise a party of appeal rights to the Board. Typical language provides that “within 90
days of the receipt of a decision of the CO, the contractor may appeal the decision to the
District of Columbia Contract Appeals Board. The appeal shall be filed in writing, with the
Contract Appeals Board, 441 4th Street, N.W., Suite 350N, Washington D.C. 20001”. See
generally 27 DCMR §3803(g). In addition, the Office of Contracting and Procurement
(OCP) has issued various standardized contract provisions for construction, goods, and
services contracts which includes a disputes resolution clause identifying appeal rights to the
Board. Similarly, in July 2010, OCP issued Standard Contract Provisions For Use With On-
Line Solicitations and Purchase Orders Only and District Of Columbia Supplies And
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Services Contracts (“On-Line Solicitation/PO Standard Provisions™), which provides that
parties may appeal disputes to the Board. In addition, the District’s Procurement Practices
Reform Act notifies parties of their appeal rights to the Board. See D.C. Official Code § 2-
360.04. There may be other forms of notification OCP provides to its contracting parties of
which the Board is not aware.

CASES

54. Please list the number of complaints filed by contractors with the Board in FY 18, and
FY 19, to date.

Response: In FY18, 46 cases were filed with the Board (27 Protests, 19 Appeals). In
FY19 (through February 5. 2019) 12 cases have been filed with the Board (7 Protests, 5
Appeals).

55. Please list the number of cases that were open at the beginning of FY 18, at the beginning
of FY 19. and that are currently open, and the average number of days that those cases had
remained open, in each of the following categories:

a. Protests of a solicitation or award of a contract addressed to the Board by any actual
or prospective bidder, offeror, or the contractor who is aggrieved in connection with the

solicitation or award of a contract;

b. Any appeal by a contractor from a final decision by the contracting officer on a claim
by a contractor, when the claim arises under or relates to a contract;

¢. Any claim by the District against a contractor, when such claim arises under or relates
to a contract;

d. Quick Payment Act claims;

e. Public-Private Partnership Act claims; and

f. Appeals from Debarments and Suspensions.

Response: Please see table below. Note that while this table reflects calendar days, the
Board’s statutory standard for the disposition of protest cases is 60 business days from the

filing date. D.C. Official Code § 2-360-08(d)). The Board’s adopted standard for the
disposition of appeal cases is four months from the case being ready for decision.

Case Type Cases Pending since 10/1/17 Cases Pending since 10/1/18
(average number of calendar (average number of calendar
days open through 2/5/19) days open through 2/5/19)
Protest 1 (609)* 1 (609)*
Contractor Appeal 3 (900) 9 (492.2)
District Claim 0(0) 0(0)
Quick Payment Act Claim 0(0) 0(0)
Public-Private Partnership Act 0(0) 0 (0)
Claim
Appeal from Debarments and 0(0) 0(0)
Suspensions
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* The Board has onc protest case that was decided by written decision on November 30. 2017, Subsequent to the
Board’s decision, however. the parties engaged in protracted litigation on appeal to the DC Superior Court, followed by
the parties” formal withdrawal of all appeals. The Boards calculation of “calendar days open™ includes the period of
time the case was on appeal. The Board has now retained jurisdiction solely on the issue of the protester’s motion for
costs, and will formally close the case following the resolution of that one remaining issue.

56. Please list the total number of cases that were resolved through alternate dispute
resolution or mediation, and the average number of days from filing to resolution, in FY 18
and FY 19, to date, in each of the following categories:

a. Protests of a solicitation or award of a contract addressed to the Board by any actual
or prospective bidder, offeror, or the contractor who is aggrieved in connection with the
solicitation or award of a contract;

b. Any appeal by a contractor from a final decision by the contracting officer on a claim
by a contractor, when the claim arises under or relates to a contract:

¢. Any claim by the District against a contractor, when such claim arises under or relates
to a contract;

d. Quick Payment Act claims;
€. Public-Private Partnership Act claims; and
f. Appeals from Debarments and Suspensions.

Response: Please see table below. “Cases Settled” refers to those cases: (1) withdrawn
by the protester/appellant; (2) jointly dismissed by the parties; or (3) protests dismissed after
the District takes voluntary corrective action, including cancellation of the solicitation/award.
No CAB cases were resolved through formal Alternate Dispute Resolution during the
reporting period. Note also that while this table reflects calendar days, the Board’s statutory
standard for the disposition of protest cases is 60 business days from the filing date. D.C.
Official Code § 2-360-08(d)). The Board’s adopted standard for the disposition of appeal
cases is four months from the case being ready for decision.

Case Type FY18 Cases Settled (average FY19 Cases Settled through
number of calendar days from February 5, 2019 (average
filing to resolution) number of calendar days from
filing to resolution)
Protest 14 (35.8) 5(32.6)
Contractor Appeal 17 (287.3) 2 (184.5)
District Claim 0(0) 0(0)
Quick Payment Act Claim 0(0) 0 (0)
Public-Private Partnership Act 0(0) 0(0)
Claim
Appeal from Debarments and 0(0) 0(0)
Suspensions

57. Please list the number of cases closed, and the average number of days closed cases were
open, in FY 18 and FY 19, to date. in each of the following categories:

a. Protests of a solicitation or award of a contract addressed to the Board by any actual
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or prospective bidder, offeror. or the contractor who is aggrieved in connection with the
solicitation or award of a contract;

b. Any appeal by a contractor from a final decision by the contracting officer on a claim
by a contractor, when the claim arises under or relates to a contract;

¢. Any claim by the District against a contractor, when such claim arises under or relates
to a contract;

d. Quick Payment Act claims;

e. Public-Private Partnership Act claims; and

f. Appeals from Debarments and Suspensions.

Response: Please see table below. Note that while this table reflects calendar days, the
Board’s statutory standard for the disposition of protest cases is 60 business days from the

filing date. D.C. Official Code § 2-360-08(d)). The Board’s adopted standard for the
disposition of appeal cases is four months from the case being ready for decision.

Case Type

FY18 Cases Closed (average
number of calendar days
from filing to resolution)

FY19 Cases Closed through
February 5, 2019 (average
number of calendar days from
filing to resolution)

Protest 38(71.3) 7(46.7)
Contractor Appeal 19 (369) 5 (855.8 or 2.3 years)
District Claim 0(0) 0(0)
Quick Payment Act Claim 0(0) 0(0)
Public-Private Partnership Act Claim 0 (0) 0(0)
Appeal from Debarments and 0(0) 0(0)

Suspensions

58. How many cases were resolved through the accelerated disposition procedure described
in D.C. Official Code § 2-360.04(c) in FY 18 and FY 19, to date? What was the average
number of days from the date the contractor elects to utilize the procedure until resolution for
these cases in FY 18 and FY 19, to date?

Response: Not applicable.
59. How many cases were resolved through the small claims procedure described in D.C.
Official Code § 2-360.04(d) in FY 18 and FY 19, to date? What was the average number of
days from the date the contractor files an appeal until resolution for these cases in FY 18 and
FY 19, to date?

Response: Not applicable.

60. How many appeals of Board decisions were made to another tribunal in FY 18. and FY
19, to date, by the Chief Procurement Officer? By other parties? In how many appeals of
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Board decisions in FY 18, and FY 19, to date, was the decision of the Board fully upheld?

Overturned in part?

Response: Please see table below.

Fiscal Year Total Cases | Total Appeals | Appeals filed Appeals filed Disposition
Closed by to Other to Other to Other
CAB Tribunals Tribunals by | Tribunals by
Filed District Other Parties
FY138 57 3 I 2 3 appeals
withdrawn by
the parties
FY19 12 n/a n/a n/a n/a
(through
February 5.
2019)

61. In how many cases were the Board’s decisions on questions of fact set aside on appeal in
FY 18 and FY 19, to date?

Response: Not applicable.

62. In how many cases in I'Y 18, and FY 19, to date, did the Board report the neglect or
refusal of a subpoena to a judge of the Superior Court of the District of Columbia?

Response: Not applicable.

63. In how many cases in FY 18, and FY 19, to date, did the Chief Procurement Officer make
a written determination that urgent and compelling circumstances that significantly affect the
interest of the District would not permit waiting for the decision of the Board concerning a
protest before performance may proceed?

Response: There were nine (9) such protest cases in FY18 and three (3) cases in FY19
through February 5, 2019.

64. In how many cases in FY 18, and FY 19, to date, did the Board sustain a protest on the
basis that an agency’s determination of its minimum needs or of the best method of
accommodating those minimum needs lacked a reasonable basis?

Response: Not applicable.
65. In how many cases in FY 18, and FY 19, to date, did the Board order, after a protest was
sustained, that a contract awarded under a solicitation be terminated for the convenience of

the District?

Response: There were two (2) such protest cases in FY18 and no cases in FY19 through
February 5, 2019.

66. How many protests were dismissed by the Board in FY 18 and FY 19, to date, for being
frivolous?

Wi s



Response: Not applicable.

67. In the opinion of the Board, what are the top five issues with, or errors in, contracting and
procurement that result in a successful appeal before the Board?

Response: Several of the top issues in appeals cases before the Board that impact case
outcomes are the appropriate management of change order requests, clarity of contract
language, and whether early case evaluation for settlement purposes has occurred. Many,
though not all, of the other issues impacting appeals case outcomes are subsets of one or
more of the above.

68. Is there anything else regarding the performance of the Board, not otherwise covered by
these questions, that the Board would like to highlight for the Committee?

Response: The Board appreciates this opportunity to appear before the Committee on

Facilities and Procurement. The Board acknowledges the teamwork conducted at CAB every
day in furtherance of our mission. We look forward to appearing before the Committee.
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DC CONTRACT APPEALS BOARD
FY2018-2019 PERFORMANCE OVERSIGHT RESPONSES

ATTACHMENT 3
DC CONTRACT APPEALS BOARD
ORGANIZATIONAL CHART
(Effective February 5, 2019)
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