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PETITION FOR REVIEW OF AGENCY DECISION

A. Notice is hereby given that the Metropolitan Police Department (“Petitioner” or =
“Department”) appeals to the Superior Court of the District of Columbia from the Opinion and
(rder on Remand, dated November 7, 2017, and all rulings encompassed therein, issued by the

Office of Employee Appeals (“OEA” or “Respondent”) in the matter of Paula Edmision v,

Metropolitan Police Department, OEA Matter No.: 1601-0057-07R16. A copy of the November

7, 2017 Opinion and Order on Remand (“Opinion and Order”) and the 27 Initial Decision on
Remand (“SIDR”) dated December 12, 2016, are attached to this Petition for Review as
Attachments 1 and 2 respectively. The Petitioner seeks to have the Opinion and Order reversed

and its decision to terminate Paula Edmiston (“Eroployee”) upheld.



Description of Judgment, Order or Decision:

I*mploym was appmmed to the Da,pdrtment in 1984 and on April 1, 2006, she held the
rank of captain. On June 2, 2006, Empioyc:g, we;s issued a‘ \otmc., of Pmpused Advcrse Actmn
(“Proposed Notice”) in which she was advised that the Department was proposing to reduce her
rank to lieuienant based on acts of misconduct she committed on Aprit 1, 2006, In a Final Notice
of Adverse Action (“Final Notice™) dated July 23, 2006, Employee was informed that she bad

been found guilty of committing acts of misconduct and would be reduced to the rank of

lieutenant. Ewmployee appeaicd the Final Notice to the Chief of Police (“COP”) who, on August

clppeal and also pmpmcci ihe pmalty of

"8 1006 issued .a decision denvmg hmplove e’
termination for the misconduct commitied by Employee. In the decision of the COP, Employee
was informed that she could elect té have an evidentiary hearing where the charges of
misconduct would be considered by a three-member panel (“Panel”). Employee elected to have
an evidentiary hearing and following the hearing, the Panel issued a decision wherein Employee
was found guilty of misconduct. The Panel recommended that Employee be terminated and she
was terminated effective March 2, 2007.

Employee appealed her termination to OEA, and on April 30, 2015, an Initial
Decision was issued which reversed the Agency’s termination action on the ground that the COP
did not have the authority to substitute the penalty of termination for demotion because the
General Order relied upon by the COP was not in effect when the action against Employee
commenced. Ultimately, an appeal to the District of Columbia Superior Court resulted ina
decision dated October 9, 2013, that concluded that the General Order relied upon by the COP
could be retroactively applied and thus authorized the COP to change the proposed penalty of

suspension to termination. Accordingly, the matter was remanded to the OEA for further
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proceedings and on August 8, 2014, an Initial Decision on Remand (“IDR™) was issued which
affirmed Employee’s termination.
" Employee appealed the IDR to the Superior Court, and on June 8, 2016, the Court isswed
an Order remanding the matter to OEA for the purpose of determining “whether MPD General
Order 12 0.21 supersedes applicable version of 6-B DCMR § 1613.2, which can now be found
at 47 D.C. Reg. 7094, § 16132 Orderat 11. v(}n remand, after the parties submitted briefs, the
SIDR was issued which reversed Fmployee’s termination. The Department appealed the SIDR

to the OEA Board and on Novernber 7, 2017, the OEA Board issued the Opinion and Order on

dHiener-contondsthat the Novarmbe

Order on Remand is contrary to law and should be reversed.

B. Address of Respondent

. District of Columbia Office of Employee Appeals

Serve oy Lasheka Brown, Esqg.
General Counsel
Office of Employee Appeals
855 L’Enfant Plaza
Suite 2500
Washingion, D.C. 20024

Petitioner;  Metropolitan Police Department
c/o Frank Mc Dougald
Assistant Attorney General
441 Fourth Street, N.W,, 1180 North
Washington, D.C. 20001
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.

Employee:  Ted J. Williams, Esg.
Counsel for Paula Edmiston
1200 G Strest, NW
Suite 800

B Washington, D.C. 20005

Names and addresses of parties to be served:

Name

1. District of Columbia Office
of Employee Appeals

2. Paula Edmiston

.............

Lasheka Brown, Hsq.
(General Counsel

Office of Employee Appeals
955 1’Enfant Plaza

e LA
Washing|

Ted 1. Williams, Esq.
Counsel for Edmiston
1200 3 Street, NW
Suite 8§00

Washington, D.C. 20005

Copies of the November 7, 2017 Opinion and Order on Remand and the
December 12, 2016 Second Initial Decision on Remand are attached to this
Petition.

Respectfully submitted,

KARL A. RACINE
Attorney General for the
District of Columbia

Nadine C. Wilburn
Chief Counsel and Senior Advisor
Personnel, Labor and Employment Division



ot Andrea G. Comentale _
ANDREA G. COMENTALE, D.C. Bar # 405073
Chief

Personnel and Labor Relations Section

fsl Fragk Me Dougald

FRAI\K MC DOUGALD, D.C. Bar & "1392’7
Assistant Attorney General

441 4" Street, N.W.

Washington, D.C. 20001

Rm, 11808

(202) 724-7309 Voice

{202) 347-8922 Facsimile

e-mail: frank. medougaldi@de.gov

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Petition for Review of Agency Decision,
with attachments, was sent by ceriified mail, return receipt requested to:

f.asheka Brown, Esq.
General Counsel

Office of Employee Appeals
955 L’Enfant Plaza ,
Washington, D C. 20005

Ted I. Williams, Esq.
Counsel for Paula Edmiston
1200 G Street, NW

Suite 800

Washington, D.C. 20005

o ds Yrank Mc Dougald
Frank Mc Dougald
Assisiant Attorney General
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Notice: This decision may be formally revised before it is published in the District gf Columbia
Register and the Office of Employes Appeads® website, Parlies %h{)ﬁiﬁ p“ompiiv setify the
Office Manager of any formal errors so that” hem helk lishing the
decision. This notice is not intended to provide s a}p"ﬁa‘s_\rimmytm R &uwmim. xii.,._.:.i-ﬂ"i» to the

decision.

THE DISTRICT OF COLUMBIA
BEFORE

THE OFFICE OF EMPLOYEE APPEALS

..........

In the Matter of: | )
)
PAULA 'EDMIST(N, 3
nmpiovce 3 S
' sy QR Matter Now 1601:005T0TR 16w
- }
} Date of Jesuance: November 7, 2017
METROPOLITAN }
POLICE DEPARTMENT, }
Agency )
..... )
OPINION ANR ORDER
ON
REMAND

captain with the Memupolitan Police Departme.nt (“Agency”). On June 2, 2006, the Assistant
Chief of Humen Services (“ACHS"), Shannon Cockett, served Employee with a Proposed Notice
of Adverse Action znd recommended that she be demoted fo the rank of lieutenant. Employee
was charged with conduct unbecoming of an officer, failure to obey orders, and willfully and
knowingly making an untruthful statement. The charges stemmed from two events inYZf}Gﬁ,
wherein Employee made disrespectfol comments to a cashier at a grocery store regarding the
cashier’s race and national origin. Employee subsequently made disparaging remarks to a male

patrony at another grocery siore pertaining to his sexual orientation. Agency conducted an
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administrative review and issued its Final Notice of Adverse Action on July 25, 2006. The notice
stated that that Employee was gwity of all three charges based on the preponderance of the
| ”evzds,nce As aresuit Fmplevee was dcmc’sad to the rank of Heutenant, :
Thereafter, Employee appealed her demotion to former Chief of Police, Charles Ramsey.
On August 29, 2006, Chief Ramsey denied Employee’s appeal and recommended that her

punishment be increased from demotion to removal. Employee slected to have the adverse action

reviewed by a panel of police officers (“Trial Panel”). The Trial Pagel found Fmployes guilty of

all three charges and recommended that she be terminated. Employee appealed the Trial Panel’s

February 23, 2007 and her termination became effective on March 2, 2007}

Employee filed a Petition for Appeal with the Office of Employee Appeals (“OEA”) on
March 7, 2007. Two issues we}e presented to the Adﬁﬁﬂistrativc Judge (“AJ”) for adjudication:
whether Agency commenced its adverse action in a timely manner and whether Agency bad the

authority to increase the proposed penalty from demotion to removal. The Al issued his Initial

Decision on April 30, 2008. With respect to the timeliness issue, the AT held that Agency did not

violate D.C. Official Code § 5-1031, commonly referred to as the 80-day rule, The role prohibiis
adverse actions from commencing against members of the Metropolitan Police Department more
than ninety days, not including Ssturdays, Sumiays, or legal holidays, after the date Agency
kunew, or should have known, of the act or ocourrence aﬂeocdlv constituting canse.? According to
the AJ, Chief Ramsey’s August 29, 2006 letter to Bmployee did not trigger the 90-day time

period because the notice did not identify itself as a proposed notice of adverse action and did

' Petition for 4ppeal ("\fiaz»h 7. 4007)
2 The AJ poted that the statute contains an exception for scts subject to eriminal investigations; however thers was

10 pending criminal investigation pending against Employee.
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hot contain the charges and specifications required of such a notice. Hence, the AJ determined

stated that Rmployee’s “right not to have her proposed penalty increased was impaired by
Agency’s retroactive use of {the General Order].” He further provided the following:

When the underlying events occurred on Apnil 1, 2006, GO-PER-
120-21 was not in place, and the Chief of Police was not authorized
to increase punishment. The enactment of the new General Order—
if held to apply to the punishment imposed on the Employee-—
weuld increase the Employee’s liability for past conduct because
she would be subject to & removal rather than a mere demotion,

N S PO 0 S PO P S SOV S SO Y TSSO TR TN L U S S

or Yandgraf and the District of Columbizadministrative agency™
cases following it, the Employee’s punishment cannot be increased
by means of the General Order applied retroactively {0 conduct
occuring before its enactment.

Based on the foregoing, the AJ held that Chief Ramsey improperly increased Employee’s
penslty from demotion to removal. Therefore, he reversed Agency’s adverse action and held that
the correct remedy was to reinstate Employes’s demotion.?

T}zereaﬁm‘, Employee filed a Petition for Review with ORA’s Board.” Her sole argument
in the pétiticm was that the AJ “lacked the power to sua sponfe demote [Employee] without
permitiing her the opportunity to petition OFA for a de novo evidentiary heaﬁng.:"‘; In ifs

Opinion and Order on Petition for Review, the Board highlighted OBA Rule 625.1, which

3 pfective April 13, 2006, Agency issued General Order ("GO™) 120.21, which addresses disciptinary procedurss

aud processes. With regard to adverse action appeals, the GO provided that the Chief of Police or his delegate may:

1) remand & case for an alternative process, as he/she deems appropriste; and 2) impose & higher penalty than
ed by the Assistant Chief of Humas Services.

i 36, 30081

recommend
* i istan {4

r Redic wak pending Before OEA’s Board, Agency filed a tition for Review in
so fled s Opp '  Ravies

¢ June 2, 2008 P

i of
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provides that a party may request the opportunity for an evidentiary hearing, however, it is

within the Al's discretion to grant such a reguest. The Board agreed with the AJ’s assessment

that an evidentiary hearing was not warranted basedcnt}}e issues presented by ihe paﬁiéé.
Furthermore, the Board held that the AJ did not shuse his discretion by deciding this matter
based solely on the documents of record. As a result, Employee’s Petition for Review was denied
and the AT’ Initial Decision was upheld.”

Agency subsequently filed an appeal with D.C. Superior Cout. On October 9, 2013, the

Honorable Judge Judith Macaluso issved an Order Reversing Agency Decision, in part. In her

regulations to increase the recormended penalty for the Petitioner.” Therefore, the matier was
* remanded to the AT for reconsideration consistent with the Order.?

On August 8, 2014, the AT issued his I;Jitiai Decision on Remand. He reiterated bis
previous finding that Agency did not violste the 90-day rule, However, the Al reversed his
original decigion with respeet to Agency’s ability to increase a proposed penalty and concluded
that it did not abuse its discretion by terminating Employee.9 Consequently, Agency’s
termination action was upheld.

Bmployee appealed the Initial Decision on Remand to D.C. Superior Cowrt on Septernbex
g, 2015, wherein she asserted that the AJT’s decision should be reversed because the GO that the
Chief of Police relied upon in imposing a higher penalty was superseded by D.C. Municipal

Regulatianb (“DCMR™} § 1613.2. In its June §, 2016 Order, the Court discussed three issues:

? Opinion and Order on Pelition for Review {(Jamuary 25, 2010). The Board also dexied Ageney's Motion for
Bxtension of Time to File Petition for Review of Agency Decigion because it failed to file its peiition within the
thirty-five day deadline &9 required by D.C. Official Code § 1-606.03(c). ;

¥ District of Columbia Meiropolitan Police Diepariment v. Office of Employee Appeals, 2008 CA (04804 P(MPA}
(0.C. Super. Ct. 2013} :

$ ruitial Decision on Remand (Avgust §, 2014),

e Wamsey Rad tHe authorty under wended MPD-
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whether the argument raised by Employee in her petition regarding DCMR. § 1613.2 was being

determinstion with respect to the aferémenﬁonéd issue; an.dvﬂi'iibcd;crvbé}\ﬁ{ §. 16332 prohibited
the Chief of Police from increasing Emplf;yee’s penalty. In its analysis, the Court provided that
Employee’s argament was propesly preserved for appeal. It further stated that the law of the case
doctrine was inapplicsble. in this matler. Regarding the last issue, the Court agreed with

“ Employee’s contention that the AJ did not properly analyze whether Agency's GO could

supersede a municipal regulation. Therefore, the matter was remanded {o the Al “in order for

applicable version of 6-B DCMR §1613.2.. e

Thereafter, the parties were ordered to address the issue identified in the Court’s June 8,
2016 Order.” In its Remand Brief, Agency argaed that its action of reducing Employee’s rank to
Leatenant was done so in accordance with GO 120.21 and that it did oot viclate DCMR §
1613.2. Tt further stated that the Chief of Police “in denying Employee’s appeal, did not increase
;‘.he penalty, Instead the {Chief] ‘remand{ed] the case for an alternative process,” & trial i.v)qlargi‘ az}d
recommendation of termination.” Agency further questioned the applicability of DCMR §
1613.2 to the instant matter because it believed that Chief Ramsey was the appeals inicialg not
the deciding official. In addition, it posited that the langoage containeﬁ in § 16132 and GO
12021 was “congruent and harmonious in allowing a matter to be remanded for further
consideration.” As a result, Agency reiterated is position that Employes’s termindtion was

appmpriate.m

R Emiston v, Office of Employee Appecds, 2014 CA 007504 P(MPA) (D.C. Super, Ct, 2014).

U poss-Conference Briefing Order (November 9, 2016).

2 ggency s Brigf Following Remand from the District of Columbia Superior Court (Novewber 10, 2016). Also See’
Agency s Reply to Employee's Brief on Remand in Response fo the Superior Court Decision (Devember 2, 2016).
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In response, Employee contended that the Chief of Police lacked the authority to amend

the Assistant Chief of Police’s findings and increase the penalty. According fo Employee,

Agency’s General Orders are merely internal guideiine_s that vdo} nét ) su ‘c?.;svéﬁe Dzsmct
regulations. She further stated that the Chief of Police was limited to promulgating orders which
are consistent with District law. Couseguently, Employee requested that Agency’s termination
action be reversed.”

The AJ issued his Second Initigl Decision on Remand on December 12, 2016, He

disagreed with Agency’s argument that DCMR § 1613.2 and GO 120.21 were congruent because

2.4
AJ, while Chief Ramsey remanded the matter for a hearing before the Trial Panel, it was Chief
Y anier who ultimately acted as a deciding official in this case. He further stated that it was
evident that § 1613.2 and GO 120.21 ccmtaine@ conflicting language and that an egency’s
internal orders canmot override municipal regulations. Thus, in response to Superior Cour’s
Order, the AJ concluded that Chief Lanier, acting as the ultimate fiiecision maker, Was legally
prohibited from increasing the proposed penally levied against Employee from demotion to
termination. As a result, the AJ determined that the imposed penalty of tenmination was an abuse
of discretion and that there was substantial evidence in the record to support the penalty of
demotion, Consequently, Agency's termination action was reversed and Employee was ordered

to ba reinstated and demoted to the rank of Leutenant.

2 Employee's Brief on Remand in Response to the Superior Court’s Decision (November 14, 2016}, Bwmployee

subsequently Sied a Reply Bref to Agency’s November 10, 2016 submission, wherein she argued that Agency’s
brief was non-responsive to the uestion presented by D.C. Superior Court i its Remaud Order. In addition,
Employee restated her position that MPDY's General Order was inconsistent with DCMR. § 1613.2. Employes’s
Reply Brief (Decernber 1, 2016},

W eeond Initinl Decision on Remand {(December 12, 2016).
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Agency filed 2 Petition for Review with OBA’s Board on January 17, 2017. It insists that

the gb(.O“ld Initial Decision on Remand was baqed On an er7oneous mtcrpmtataon of DCMR §

1613.2 because the evidence shows that neither C}nef Ramsey nor C‘hxef Lanier mcreased thc
penalty of termination. According to Agency, the penalty of termination was reconunended by
the Trial Pane! and imposed by the deciding official, Assistant Chief (;ockctt. Agency does not
dispute that statutes and regulations override internal general orders. However, it argucs that

regulations and atamtcs supersede internal general orders only to the extent that the specific

pmvisian is in conflict with the regulation. Thus, Agency believes that Chief Ramsey acted in

process and that the subsection he relied upon does not conflict with § 1613.2. Consequently, i
opines that Bmployee’s termination was proper and requests that the Petition for Review be
g,ranted..ls

In response, Employee submits that Agency’s Remand Brief and Peﬁﬁoﬁ for Review are
not responsive to the question presented by D.C. Superior Court. Employee states that Agency’s
argues that Agency’s attempts to make semantical distinctions ;;-:garding Chief Ramsey’s actions
are “meaningless” because Judge Okun has already concluded that Ramsey increased
Pmplovee’s penalty. Mcreov:::r,: Employee reiterates her argument that the Chief of Police is the
deciding official for every Agency disciplinary action. As a result, she contends that the language
contained in GO 12021 directly conflicts with DCMR § 1613.2 and that the maximum penalty
Agency could impose was & demotion. Therefore, Employee asks this Board to deny Agency's
Petition for Review, |

1 Agenicy’s Perxzmn for Review (Jammry 37, 2017
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In accordance with ORA Rule 633.3, a Petition for Review must preseat one of the

decision supporied by reference to the record. The Board may
graut a Petition for Review when the petition establishes thats

{8) New and material evidence is available that, despite due
diligence, was not available when the record closed;

(1) The decision of the Administrative Judge is hased on an
erronecus interpretation of statute, regulation or pelicy;

{c) The findings of the Administrative Judge are not based
on substantial evidence; or

(d) The initial decision did not address all material issues
of law and fact properly raised in the appeal.

D.C. Superior Court’s Instructions on Remand '-

In his June 8, 2016, Order, the Honorable Judge Robert Okun remanded this matter to the
AY to specifically address the following question: “{dfid District of Columbia Regulation §
1613.2 prohibit Chief Ramsey from increasing Petitioner’s penalty?” (emphasis added).
According to Judge Okun, the AJ failed to address the issue of whether Agency’s GO was
superseded by the relevant DCMR regulation. Hé went o to state that “[tThe court finds nothing
in the admindstrative record or the IDR to suggest that OEA concluded that General Order 120.21
granted Chief Ramsey the authority to act in a way prohibited by the municipal regulations of the
District of Columbia.™® As such, Agency’s argument that the penalty of tenmination was
actually recommended by the Trial Panel and imposed by the deciding official, Assistant Chief
Cockett, is non responsive to the question presented on remand because it exceeds the purview of

Tudge Okun’s instructions. Accardinglﬂf, D.C. Superior Court '.ha:; lready determined that the

8 Bmiston v. Office of Employee Appeals, 2014 CA 007504 POMPA) at 11,
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Chief of Police acted as the final decision maker in this case. Therefore, we must determine if the

AJ’s findings regarding the conflict between GO 120.21 and DCMR § 1613.2 ave supported by

substantial evidence and if they were based on an crmroneous interpretation of statute or

regulation. 17

At the time Employee committed the misconduct, Agency’s GO 1201.1 was the current
interpal order in place. GO 1201.1 authorized the Chief of Police to sustain a proposed penalty,

reduce it, or remand the matter for further copsideration. Under 1201.1, the penalty imposed

could 76
weeks after the alleped acts occurred, but before Agency issued its final notice to Employee, GO
120.21 was enacted to replace ifs predecessor.”’ GO 120.21(V1) states the following in part:

H. Notice of Proposed Adverse Action.

(1) The Assistant Chief...shall issue a Notice of Proposed Adverse Action.
The member shall be given an opporfunity to respond to the potice, in
writing, within fifteen (15) business days, and the Assistant Chief, OIS,
shall consider the member’s response before rendering a written decision.

Chief. . .shall inchude;
a. Charges

17 1t important to distinguish betwsen 3 proposing official and 2 deciding official. In Hutchincon v. Disirict of
Columbia Qifice of Emploves Appeals, 710 A.2d 227 (D.C. 1598}, the D.C. Court of Appeals sought to clearly
- define the term “penalty proposed” within the paramseters of § 1614.4, a previous, bt similar, version of § 1613.2.
The Court deferred to OEA’s interpretation of the term, holding that the penalty proposed refers to the initial penalty
suggested by the proposing official, not the recommendation of the assigned disinterested designee. In Agency's
Tune 2, 2006 Notice of Proposed Adverse Action, Assistant Chief of Police, Shannon Cocketf, recommended that
Employee be demoted {o the rank of leotenant. Thus, the proposing official in this case was Assistant Chief
Cockett, not the Trisl Panel, a5 Agency suggests, In contrast, DCMR § 1699 defines the term deciding official ax the
individus! who issues a final decision on a disciplinary action in accordance with § 1623, Moreover, Agency's own
GO 120.21 IV{A) states that “{the Chief of Police is the designated final authonity with respect to discipline.” Part
B further provides that the “Chief of Police shall review and decide all apposls of disciplinary actions. The decision
of the Chief of Police, or histher designes, sny appeals of Corrective Actions shall be the final admindsizative review
of these actions.” .
¥ 15 D.C. Superior Court’s first Order Reversing Agency Decition, Judge Macaluso determined thet the Chief of
Police correctly applied GO 120.21 io Braployee’s case because that was the internal regulation that was in place al

the time she fled her appeal.
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b. Specifications(s}
¢. The proposed action; and
d. A copy of the investigative report

L. Adverse Action Appeals

{4) When an appeal is made, the appropriate papers shall be
forwarded to the Chief of Police, who may affirm or
modify the findings and/or the penalty imposed, remand the
case to a previous step in the process, or remand the case
for an alternative process, as he/she deems appropriate.

(5) The Chief of Police may:impose a higher penally than
recommended by the Hearing Tribunal, or the Assistant
Chicf, OHS. (emphasis added)

(Septeraber 1, 2000)) limits a deciding official to the following:
Duties and Respounsibilities of the Proposing Official: General Discipline
1607.1 The proposing official shall issue the advance writien notice
proposing corrective or adverse action against an employee, as provided
for in §§ 1608.1 and 1608.2,
1613.1 The deciding official, after considering the
employee's response and the report and recommendation of
the hearing officer pursuant to § 1612, when applicable,
shall issue a final decision.
1613.2 The deciding official shall either sustain the pensity
proposed, reduce it, remand the action with instruction for
farther consideration, or dismiss the action with or without
prejudice, but in no event shall he or she increase the
penalty. (emphasis added).
Accordingly, under GO 120.21, the Chief of Police is permitted to impose a higher
penalty than was recommended by the proposing official. Conversely, under DCMR § 1613.2,
the deciding official is prohibited from increasing the penalty recommended by the proposing

official. As a general rule, statutes and regulations take precedence over an agency’s internal

proc&dweé. In Nunnally v. D.C. Metropolitan Police Department, 80 A33 1004 (D.C. 2013}, the
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D.C. Court of Appeals held that an MPD General Order “essentially serves the purpose of an
internal operating Qmuai,” and “dofes] not have the force or effect of a siatute or an
| aximtmstaaﬁve rcg‘uziééion....”l‘é‘ iﬁomﬁve?, in”Fiores v Meérapofz‘iaﬁ P&s’;’cé f)epezrmené; QEA
Matter No. 1601-0131-11, Opinion and Order on Petition for Review (March 29, 2016}, this
Board held that Agency's General Order 120.21 is an internal guideline that is superseded by a
conflicting municipal regulation.

Based on the foregoing, this Board finds that the AJ correctly defermined that DCMR §

1613.2 supersedes Agency’s internal operating procedure, GO 120.21. After Employee appealed

..................

Fro

sustain the penalty proposed, reduce it, remand the action with instruction for fuﬁher
consideration, or disrhiss the action with or wi;hout prejudice, Instead, former Chief Ramsey
issued a letter on August 29, 2006 in response to Employee’s proposed demotion in which he
both denied her appeal and increased the penalty to termination. Chief Ramsey further
designated the letter as the “final Agency action in this matter.” As such, Chief Ramsey
impermissibly increased the proposed penalty in vielation of § 1613.2, There is no language in
GO 120.21 which grants the Chief of Police the authority to act in a way that is prohibited by the
municipal regulations of the District of Columbia. Therefore, the AT correctly held that Agency
erred in imposing the penalty of termination. Accordingly, the Initial Decision is based on
substantial evidence and was not an erroneous interpretation of statute or regulation,

Consequently, Agency’s Petition for Review must be denied.

Henderson, 716 A.2d 874, 877 (D.C. 1998).
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ORDER

FOR THE BOARD:

NSO A
FI RN \ § 8 FTEWE Uy Sidins
'%"‘k\ \.-" L.-L‘\ &\&i"\ ;\F_{*LE\ f}\».i....w'i«"\i\i-:‘

Either party may appeal this decision on Petition for Review to the Superior Court of the District
of Columbia. To file a Pefition for Review with the Superior Court, the petitioning party should
consult Superior Court Civil Procedure Rules, XV. Agency Review, Rule 1,
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