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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CIVIL DIVISION
APRILLE WASHINGTON : Case Number: 2016 CA 4836
. :  Judge: Florence Y. Pan
D.C. PUBLIC SCHOOLS, ET AL
ORDER

This matter comes before the Court upon consideration of defendants® Motion to Dismiss
the Amended Complaint, filed on April 7, 2017, Plaintiff has not filed any opposition to
defendants’ motion to dismiss, and the time to file one has now passed. The Court has
considered the pleading, the relevant law, and the entire record. For the following reasons,
defendants’ motion to dismiss is granted.

PROCEDURAL HISTORY

On July 1, 2016, plaintiff filed her original complaint against defendant District of
Columbia Public Schools (bereinafter “DCPS”), asserting a claim of employment discrimination.
See Original Complaint Information Sheet. In the complaint, plaintiff represented that she was
filing an “EPA willful violation complaint,” and asserted that she had been terminated from her
employment on August 10, 2013, after filing an “EEOC complaint™ with DCPS Labor and
Management. See Original Complaint at 1. Further, plaintiff asserts that although her
termination was upheld by the Office of Employee Appeals, the administrative judge who
affirmed her termination “ignored [her] EEOC complaint.” See Original Complaint at 1. On or
around January 4, 2017, plaintiff amended her complaint to name the Office of Employee
Appeals (hereinafter “OEA”) as an additional defendant in the matter. See First Amended

Complaint.



On January 4, 2017, plaintiff served her First Amended Complaint on both DCPS and
OEA. See, e.g., Affidavit of Service on OEA, dated January 4, 2017; Affidavit of Service on
DCPS, dated January 4, 2017. On January 27, 2017, the Court held an initial scheduling
conference. Defendant DCPS stated its intention to file a motion to dismiss plaintiff’s First
Amended Complaint, after plaintiff represented that she sought a reversal of the OEA decision
and that she wanted to participate in mediation. The Court set a briefing schedule for the motion
to dismiss.

On February 10, 2017, DCPS filed a motion to dismiss plaintiff’s First Amended
Complaint on the ground that plaintiff had already appealed OEA’s final decision to uphold her
termination, and that her appeal had been dismissed as untimely. See, e.g., DCPS First Mot. 10
Dismiss at 1; Order Granting Dismissal, Aprille Washington v. District of Columbia Public
Schools, 2016 CA 1557 P(MPA), dated July 1, 2016 (Ross, J).! At a status hearing on March
10, 2017, the Court denied defendant DCPS’s motion to dismiss the First Amended Complaint,
based on plaintiff’s representation that she did not intend in the instant action to appcal OEA's
final decision upholding her termination. Plaintiff asserted, instead, that the instant case raises
different issues, in a separate civil action. The Court therefore ordered plaintiff to file another
amended complaint by March 24, 2017, clarifying the factua! and legal nature of her cause of
action.

On March 24, 2017, plaintiff filed her Second Amended Complaint. See Second

Amended Complaint (“I am hereby amending my initial complaint to give clarity of my

! On the same day that Judge Ross issued an order dismissing her appeal of OEA’s final decision as
“untimely filed,” plaintiff filed the instant case,



intentions to this Court.”).> Plaintiff alieges that she “experienced several tactics of retaliation by
administrators before and after” she contacted “then-Chancellor Kaya Henderson about unlawful
practices against” plaintiff and “the general educator in the classroom May 2011.” See Second
Amended Complaint { 1. Plaintiff’s Second Amended Complaint enumerates the alleged
adverse employment actions that she suffered, mostly in the months of May and June, 2013.
Plaintiff alleges that she missed several days of work “due to a serious bacterial infection
in [her] leg.” Although plaintiff’s sister notified the school about that medical leave, plaintiff
was “AWOL'd from May 6-May 15 for those absences.” See Second Amended Complaint § 2-
3.3 On May 16, 2013, plaintiff returned to work after her absence. Although she had “several
doctor’s notes,” she still received an “AWOL status” when “payroll was submitted on May 17,
2013.” See Second Amended Complaint §{ 4-5. Despite plaintiff’s limited mobility and her
inability “to physically sign in or out,” DCPS did not give her any accommodations. See Second
Amended Complaint § 6. Plaintiff alleges that she “was paid with [her] sick and annual leave,
even though [she] was present at work as a retaliation tactic.” See Second Amended Complaint §
6. In addition, plaintiff alleges that her “pay-step” increases were “withheld as a retaliatory
practice.” See Second Amended Complaint § 9 (“From February 2009 until February 2013,1
was paid at a step 6 afer working 13 years. I should have been a step 9 under my contract which

clearly states with 14 years of service, I would be a step 10.”).* Finally, plaintiff asserts that she

2 Although plaintiff styled this filing as “Amendment to Initial Complaint,” the Court will refer to it as the
uSecond Amended Complaint” to differentiate it from the First Amended Complaint.

3 The Court deduces that being *AWOL’d” means being recorded as “Absent Without Leave.” See Def.
Mot. to Dismiss at 2,

4 Although defendants also appear to have insufficient information to propetly respond to this allegation,

especially the accusation of “retaliation,” they asscrt that, “assuming plaintiff was a member of the DCPS teachers’
union, her GS pay increases were driven by the union contract.” See Def. Mot. to Dismiss at 3.
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was unable to submit her action to “mandatory mediation.” See Second Amended Complaint §
10.

On April 7, 2017, defendants filed the instant motion to dismiss the Second Amended
Complaint, pursuant to Super. Ct. Civ, R. 12(b)(6). Defendants assert that plaintiff’s Second
Amended Complaint must be dismissed for three reasons: (1) defendants are “non-suable
entities,” as they are subordinate agencies to the District of Columbia; (2) plaintiff fails to state a
claim upon which relief can be granted because the statute to which she cites does not exist;’ and
(3) plaintiff’s claim is time-barred by the three-year statute of limitations. See Def. Mot. to
Dismiss at 4-6.

. APPLICABLE LEGAL STANDARDS

Dismissal of a complaint for failure to state a claim upon which relief can be granted
should only be awarded if “it appears beyond doubt that the plaintiff can prove no set of facts in
support of his claim which would entitle him to relief.”™ See e.g., D.C. Super. Ct. Civ. R.
12(b)(6); Fingerhut v. Children's Nat’l Med. Ctr., 738 A.2d 799, 803 (D.C. 1999). For example,
a defendant may assert that a plaintiff’s claim is time-barred because an affirmative statute of
limitations defense can be used to “bar the claim for failure to state a claim upon which relief can
be granted.” Executive Sandwich Shoppe, Inc. v. Carr Realty Corp., 749 A.2d 724, 734 (D.C.
2000). In deciding whether a complaint adequately states a claim that appears time-barred, a
trial court can consider “the complaint and any documents attached to or incorporated in the
complaint.” D.C. Water & Sewer Auth. v. Delon Hampton & Assocs., 851 A.2d 410, 417 (D.C.

2004).

3 Plaintif"s Second Amended Complaint refers to a purparted statute entitled, “EEOC Equal Pay Act Law,”
which defendants assert is “not an actual piece of legislation.” See Def. Mot. to Dismiss at 5.
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When considering a motion to dismiss a complaint for failure to state a claim, a Court
must “construe the facts on the face of the complaint in the light most favorable to the non-
moving party, and accept as true the allegations in.the complaint.” Fred Ezra Co. v. Pedas, 682
A.2d 173, 174 (D.C. 1996). A court should not dismiss a complaint merely because it “doubts
that a plaintiff will prevail on a claim.” See Duncan v. Children’s Nat'l Med. Ctr., 702 A.2d
207,210 (D.C. 1997).

A pleading must contain a “short and plain statement of the claim showing that the
pleading is entitled to relief” See e.g., Super. Ct. Civ. R. 8(a); 4shcroft v. Iqbal, 556 U.S. 662,
677-78 (2009). Plaintiffs who wish to survive a motion to dismiss under Super. Ct. Civ. R.
12(b)(6) must provide “cnough facts to state a claim to relief that is plausible on its face.” See
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007) (plaintiffs must “[nudge] their claims
across the line from conceivable to plausible”). See also Mazza v. Housecraft LLC, 18 A.3d 786,
791 (D.C. 2011) (holding that “Twombly and Igbal apply in our jurisdiction” because Super, Ct.
Civ. R. 8(a) is identical to its federal counterpart). The “plausibility” pleading standard does not
require “detailed factual allegations” at the initial litigation stage of filing the complaint, but “it
demands more than an unadorned, the-defendant-unlawfully-harmed-me accusation.” Igbal, 556
U.S. at 678. A claim is plausible on its face “when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable for the misconduct
alleged.” 1d.

ANALYSIS
Plaintiff’s Second Amended Complaint must be dismissed because her claims are barred

by the applicable statute of limitations.® Plaintiff's claim of employment discrimination must be

¢ Because the Court dismisses plaintiff's case based on the expiration of the statute of limitations, the Court
need not address defendants’ alternative grounds for dismissal. The Court notes, however, that it is unable to find
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brought within three years “from the time the right to maintain the action accrues > See D.C.
Code § 12-301(8) (setting a statute of limitations of three years for all causes of action not
“specially prescribed” in the other subsections). The parties sec to agree that plaintiff's Second
Amended Complaint relates back to her original Complaint, so that she is deemed to have
brought the instant action on July 1, 2016. See, e.g, Def. Mot. to Dismiss at 6 (“Plaintiff filed
her original Complaint on July I, 2016, so she is time-barred from challenging actions that
occurred prior to July 1, 2013.”); Second Amended Complaint (“I filed on July 1, 2016, and the
date of my last paycheck is July 12, 2013.”). Thus, to survive a motion to dismiss based on the
statute of limitations, plaintiff’s complaint must allege conduct that took place within the three
years preceding July 1,2016 — i.e,, on or after July 1, 2013. Plaintiff’s factual allegations,
however, describe conduct that occurred in May and June of 2013.

Plaintiff appears to argue that her claim is timely because she received her last pay-check
from DCPS within the statutory period, on July 12, 2013. See Second Amended Complaint at 2
(“I have within three years of my last paycheck of the violation to file with the courts. I filed on
July 1, 2016, and the date of my last pay check is July 12,2013.™). Defendants assert, however,
that plaintiff’s “right to maintain an action challenging any [discrete] act of misconduct related
[to] her pay grade and step, or her attendance record and leave usage,” accrued before July 1,
2013, and that it “does not matter that [plaintiff] received her last paycheck on July 12, 2013.”
See Def, Mot to Dismiss at 6. The Court agrees with defendant, Although plaintiff’s Second

Amended Complaint does not plead a clear case of retaliation, it does make several allegations of

that plaintiff adequately stated a claim upon which relief can be granted, because the statutory basis for her claim is
unclear. Further, the Court does not find that plaintifPs factual allegations arc sufficiently pleaded to allow the
Court to infer liability on the part of defendants, despite plaintiff’s additional opportunity to amend her complaint.
Finally, although the Court tends to agree with defendants' assertion that they are non sui juris agencies, this defect
could have been remedied by substituting the District of Columbia as defendant, had plaintiff’s claims otherwisc
been sufficient. See Simmons v. District of Columbia Armory Bd., 656 A.2d 1155, 1156 (D.C. 1995).
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misconduct concerning her improper “AWOL status” around May 6 to May 17, 2013; incorrect
documentation of ber attendance between! May 16 and June 21, 2013; and incorrect pay-step
caleulation from February 2009 until February 2013. See Second Amended Complaint. Even
construing the allegations in the light most favorable to plaintiff, all of the alleged misconduct by
defendant DCPS appears to have preceded July 1,2013. The only event that arguably occurred
after July 1, 2013, is plaintiff’s receipt of her final paycheck on July 12, 2013, which plaintiff
does not appear 1o challenge.” The Court concludes, therefore, that plaintiff’s claims are barred
by the statute of limitations.

Accordingly, it is this 3rd day of May, 2017, hereby

ORDERED that defendants’ motion to dismiss plaintiff’s Second Amended Complaint is
GRANTED; and it is.further

ORDERED that plaintiff’s case is dismissed without prejudice; and it is further

ORDERED that the status hearing currently scheduled for June 2, 2017, is vacated.

SO ORDERED.

Tudge Florence Y. Pan
Superior Court of the District of Columbia

7 Although the original complaint referred to August 10, 2013, as the date of plaintiff’s termination by DCPS, the
Second Amended Complaint does not meation that date, nor contain any claims related to the termination.
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Copies to:

Janea J. Hawkins, Esq.
Andrea G. Comentale, Esq.
Lashcka Brown-Basscy, Esq.
Aprille Washington

3405 Texas Avenue, S.E,
Washington, D.C. 20020



M
y& DISTRICT OF COLUMBIA

PUBLIC SCHOOLS
June 27, 2013

Aprille Washington
3405 Texas Ave, SE
Washington, DC 20020

Re: Notice of Minimally Effective IMPACT Rating and Termination
Dear Aprille Washington: Employee ID: 50561

This letter serves as notice that you have received a final 2012-2013 rating of Minimally Effective under
IMPACT, the District of Columbia Public Schools’ Effectiveness Assessment System for School-Based
personnel. At the close of the 2011-2012 school year you also received an IMPACT rating of Minimally
Effective. IMPACT procedure provides that employees who receive a rating of Minimally Effective for
two consecutive years are subject to separation. As a result, your employment with the District of
Columbia Public Schools will be terminated, effective August 10, 2013.

You may elect to contest this termination in one of the following ways, not hoth:

1. You may file an appeal with the D.C. Office of Employee Appeals (OEA). Your appeal must be
filed within thirty (30) calendar days of the effective date of your termination. You must submit
your appeal directly to OEA, 1100 4™ Street, S.W. (East Building) Suite 620E, Washington, DC
20024; tetephone {202) 727-0004. A copy of the OEA Rules and the appeal Information are

- attached to this letter. In addition, this information is available at http://oea.dc.gov/service file-

emplovee-appeal.
or

2. You may file 3 grievance pursuant to the Collective Bargaining Agreement between DCPS and

’ the American Federation of State, County and Municipal Employees Local 2921. Your grievance

must be submitted within ten {10) workdays of your recetpt of this notice. You or your union

representative must submit your grievance in writing to DCPS Labor Management and Emplayee
Relations, 1200 First Street, N.E., 10th Floor, Washington, DC 20002; telephone {202) 442-5373.

in addition to either of these two options, you may file an Appeal to the Chancellor pursuant to S-E
DCMR 1306. Your appeal must be filed within thirty (30) days of your receipt of the contested
evaluation, but no later than August 7, 2013. Appeals to the Chancelior must be filed with DCPS via the
IMPACT system. You can access the IMPACT system at http://impactdcps.dc.gov.  Your login
information is your dc.gov email address and password.

1200 First Strest, NE | Washington, DC 20002 | T 202.442.5885| F 202.442.5315 | www.dcps.dc.gov.



Aprille Washington
Page 2

Filing an appeal to the Chancelior does not modify, change, or affect the requirement that any appeal to
OEA be filed within thirty (30) calendar days of the effective date of your temination, or the
requirement to file a grievance ten {10) workdays of your receipt of this notice.

Your health benefits coverage will continue through August 10, 2013, followed by a 31-day temporary
extension of coverage at no cost to you. If you are interested in continuing your health insurance

and/or life insurance coverage beyond the 31-day extension, please read the enclosed document which
provides additional information regarding Temporary Continuation of Coverage (TCC) insurance.,

Sincerely,

Kaya Henderson
Chancellor

Enclosures: OFA Rules; Temporary Continuation of Coverage Guidelines

cc; Official Personnel File

1200 First Street, NE | Washington, DC 20002 | T 202.442.5885| F 202.442.5315 | www.dcps.dc.gov



Notice: This decision may be formalty revised before it is published in the District of Columbia Register. Parties.
should promptly notify the Office Manager of any formal errors so that this Office can comect them ‘before
publishing the decision. This motice is not intended to provide an opportunity for a substantive challenge to the
decision.
.THE DISTRICT OF COLUMBIA
BEFORE

THE OFFICE OF EMPLOYEE APPEALS

In the Matter of: )
) OEA Matter No.: 1601-0158-13
Aprille Washington, )
Employee )
) Date of Issuance: March 3,2015
v. )
)
D.C. Public Schools, ) Senior Administrative Judge
Agency ) Joseph E. Lim, Esq.
)
Sara White, Esq., Agency Ropresentative
Aprille Washington, Employee Pro Se
INITIAL DECISION

INTRODUCTION AND PROCEDURAL BACKGROUND

On September 9, 2013, Aprille ‘Washington (“Employee™) filed a Petition for Appeal with
the Office of Employee Appeals (“OEA” or “the Office™) contesting the District of Columbia
Public Schools® (“Agency” or “DCPS”) final decision to remove her from her position a8 an
Educational Aide at Tumer Elementary School. Employée was removed based on her
“Minimally Effective” ratings under Agency’'s IMPACT program, an effective assessment
system for school-based personnel.! Employee’s termination was effective.on August 10, 2013.

This matter was assigned to me in May of 2014. On July 18, 2014, | held a prehearing
conference for the purpose of assessing the partics’ arguments. 1 then held an evidentiary hearing
on October 6, 2014, where both parties preseated evidence. The record is now closed.

JURISDICTION
This Office has jurisdiction in this matter pursuant to D.C. Official Code §1-606.03 (2001).

' IMPACT is the effectivoncss assessment systemn which the D.C. Public Sciools used for the 2011-2013 school
years to rate the performance of school-bascd personnel.




1601-0158-13
Page 2 of 10

ISSUE
Whether Agency's removal of Employee should be upheld.

Agency's Position

Agency argues that Employee’s termination under the IMPACT program was done in
accordance with all District of Columbia statutes, regulations, and laws. Agency also argues that
OEA’s jurisdiction is limited with respect to the instant appeal and that Employee may only
challenge whether the cvaluation process and tools were properly administered. According to
Agency, Employee was properly evaluated under the IMPACT program, which resulted in her
receiving a final IMPACT score of “Minimally Rffective” ratings during the 2011-2012 and
2012-2013 school years.

Employee’s Position

Employee argues that her IMPACT scores were due to the retalistory practices and
harassment she suffered by the school principal. Employec asserts that the separation was
improper due to the principal’s failing to meet with her to discuss her performance in post-
IMPACT meetings.

Summary of Evidence presented at the hearing

a. Kathryn McMahon-Klostermsn (“Klosterman™) testified as follows; (Transcript, Pgs. 753,
202 -215)

As the Director of IMPACT operations, Klosterman described the IMPACT process of
school empioyee pecformance evaluations to be occurring the entire school year’s cycles. She
testified that Employee received minimally effective IMPACT ratings for two consecutive
school years in a row. As a result, in accordance with Agency policy, Employee was scparated.?
Among the reasons for Employee’s subpar ratings are tardiness, unexcused sbsences,
inconsistent support of the classroom teacher, lack of support for local school initiatives and
deductions for insufficient core professionalism.

According to Klosterman, ratings are made by a school administrator, typically the school
principal or his or her assistant. Klosterman testified that the documents indicated that both
Principal Robert Gregory and Assistant Principal Coquette Petreila conducted Employee’s
assessments and held evaluations with Employec or attempted to hold post-assessment
conferences. For an assessment to be valid without a conference, two attempts to contact
employees for conferences are required. Employees can access and download their IMPACT

reports from the school database at any time.

Klosterman clarified that educational aides and dedicated aides are grouped together for
purposes of IMPACT and are evaluated on the same components. She also testified that school
administrators can inform personnel of impending IMPACT conferences by phone, email, or in

1 geq Agency Exhibits 1 to 7 for Employes’s IMPACT ropotts.
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person. Klosterman also pointed out that even if Employee did not have a ncgative 40 score
because of her lack of core professionalism duc o absences and tardiness, Employee would still
be rated minimally effective at 236 points and thus tectninated. .

Klosterman explained that an employee who receives 2 minitaally effective IMPACT
score one school year and then progresses to developing the next schoof year will get another
school year to improve to 8 300 cffective IMPACT score, However, an employee who receives a
developing IMPACT score one school year and then declines to minimally effective the next
school year will be terminated as that shows 8 deterioration in performance. With regards to
tardiness or absences, the collective bargaining agreement between Agency and the union
governs the time period and procedure for asking for leave. Depending on the schoal, notifying
the school when an employee is going to be late or absent can be done by phone or email.

b. Robert Gregory (“Gregory™) testified as follows: (Transcript, Pgs. 54— 114)

Robert Gregory was a teacher for Agency for fifteen years. From 2007 to 2013, Gregory
served as the Principal for Tumer Elementary. During the 2011-2012 school year, he evaluated
Employee’s performance as a paraprofessional and held the post-assessment conferences with
Employee. He explained the scores that he gave Employee. Gregory testified that an employee
hadadutytonoﬁfydwmainofﬁceifthcywere cither goingtobcabsentorlate,sothat&xe
school would have time to make accommodations to insure propes student-staff ratios. He
pointed out the time sheets that indicated the instances that Employee was either tardy or absent®

Gregory described his working relationship with Employee as. good. Under cross-
examination, he testified that based on the sign-in sheets, Employee was absent on June 6and 7,
20134 Some of the days that Employee was sbsent wers excused while other days were
unexcused when Employee failed to follow the protocol for requesting leave. Gregory tecalled
one instance when Employee refused to sign the standard form regarding her absences.

o Malita Brittany Wright (“Wright") testified as follows: (Transcript, Pes. 11 7 140)

Wright, a former paraprofessiopal at Turner Elementary School, testified that Employee
was a dedicated aide. She differcatiated 8 dedicated side from a paraprofessional by stating thata
dedicated aide is assigned to one student the entire work day while 2 paraprofessional is an
agsistant to the class teacher. The training is different. A dedicated aide is needed if the student
bas shown himself or herseif to be a danger to others. For example, if 2 kindergardener has
stabbed a classmate with a pencil.

Ms. Wright saw Employee outside of school on April 26, 2013, and walked her inside,
She testified that the sign in sheet was not always available and that she would not find out if she
was marked absent without leave (“AWOL") until she saw her paystub,

Ms. Wright admitted that she was also terminated after receiving minimally effective
IMPACT scores from Principal Gregory and Assistant Principal Petrella. Wright, Employee, and

3 Agency Exhibit 10.
¢ Agency Exhidit 11.
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two others filed a complaint because they did not receive their end of the school year conference

and because management kept putting them in places such as the cafeteria where
paraprofessionals should not be in. She also testified that Employee was present on June 12,
2013 but abisent from May 6 to May 15, 2013.

d. West Bundu-Conteh (“Conteh”) testified as follows: (Transcript, Pgs. 140 - 149)

Conteh, & former paraprofessional at Turner Elementary School until June 1, 2012,
testified that during the relevant time period, the sign in sheet was not always available.

e. Geraldine Washington (“Washington™) testified as follows: (Transcript, Pgs. 149 - 161)

Washington, Employee's sister, testified that she notified Agency beforehand whenever
Employee was sick on May 6, 2013, via phone and email. She accompanied Employeec when
they took a taxi to drop Employee’s child off at school before work. On June 6 or 7, 2013,
School Principal Petrella left a message on Employee’s phone.

When confronted with copies of her emailss, Washington admitted that she usually called
one or two hours beyond Employee’s stert of duty.’ She said that Employce was oo ill to call the

school herself.
f, Jacquelyn Pinckney-Hackett testified as follows: (Transcript, Pgs. 162 - 165)

Ms. Hackett, another sister of Employes, testified that Employee was indeed ill starting
May 6, 2013, as she was the one who took Employee to the doctors. She also called the doctor on
June 7, 2013, when Employee experienced severe pain. :

g. Employee testified as follows: (Transcript, Pgs. 170 -202)

Employes testified that although she was assigned as a kindergarten educational aide, she
was used as a pre-K aide, as well as 2 dedicated aide. She complained that she was listed as
AWOL even when she came back with five doctors” notes, and that her sister notified then-
Principal Gregory whenever she was ill. Employec complained that she was placed on annual
leave from May 16, 2013 through June 21, 2013, even though shc was present. Ske stated that
the only day she was absent was June 7, 2013. She complained about Ms. Petrella emailing her
about the post-IMPACT evaluation conference by email instead of notifying her directly.
Employes recalled that on June 7, 2013, when Ms. Petrella called her, she was home in pain.

On April 26, 2013, Enployee testified that she suffcred from vertigo when she arrived at
work. Employee opined that her poor IMPACT score stemmed from management’s unfirly
listing her as AWOL when che was out sick, making her work as a dedicated aide when she
wasn't trained for it, and that she was a victim of retafiation after filing a harassment complaint

’SzeEmployeeExhibitslwé.tnaddimmmmﬂweminwduuwhmApneydidmmprmphyas
absent without leave. Thus, they are arelevant to her IMPACT rating.

—
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with the D.C. Council and DCPS Chancellor Head Kaya Henderson about being saddled with too
many children from kindergarten and first grade without supervision.

Employee admitted she was tardy every school day from January 2012 to Jusie 2012
because the Randall Highlands Elementary school priacipal barred her sister from school. She
explained that her son is a special oeeds child and needs either her sister or herself to settle the
child in school. Employee declared that Principal Gregory and the Randall Highlands
Elementary school principal conspired to bar her sister from the Randall Highlands School.

Employee testified that she was present on June 12, 2013, but absent on June 17, 2013,
getting a bone scan. She denied that Principal Gregory hed a conference with her on June 15,
2013, as she was out on sick Jeave. On June 13, 2013, she returned to work but had to go home
after feeling ill. Her doctor then placed her on leave for the rest of the school year,

Employee reasoned that she could not be possibly minimally effective if Agency kept
assigning her as a dedicated aide to kindergarten, pre-K3, and pre-K4 kids in a single school
year. Employee insisted that she atways followed protocol each time she was either late or
absent, and that she verbally asked Principal Gregory for accommodation when she had to drop
her son off at school.

FINDINGS OF FACT, ANALYSIS, AND CONCLUSIONS OF LAW

D.C. Official Code § 1-617.18 grants DCPS the authority to create and implement its
own tools for evalusting employees. IMPACT is the performance cvaluation system utilized by
DCPS to evaluate its employees during the 2011-2013 school year.® According to the documents
of record, Agency conducts annual performance evaluation for all its employees. During the
2012-2013 school year, Agency utilized IMPACT as its evaluation system for all school-based
employees. The IMPACT system was designed to provide specific feedback to employees to
identify areas of strength, as well as areas in which improvement was needed.”

In Brown v. Watts®, the Court of Appeals held that OEA is not jurisdictionally barred
from considering claims that 8 termination violated the express terms of an applicable collective
bargaining agreement. The court stated that the Comprehensive Merit Personnel Act (“CMPA™)
gives this Office broad authority to decide and hear cases involving adverse actions that result in
removal, incinding “matters covered under subchapter [D.C. Code §1-616] that also fall within
the coverage of a negotiated grievance procedure.” Based on the holding in Warts, | find that
this Office may only interpret the relevant provisions of the CBA between WTU and DCPS as
they relate to the adverse action in question in this maiter.

Section 15.4 of the CBA between WTU and Agency provides in pertinent part as follows:

$ Agency Exhibit 9.
' Id.

%933 A.2d 529 (April 15, 2010).

° Pursuant to D.C. Code § 1-616.52(d), “[alny system of grievance resolution or review of adverse actions
negotiated between tho District and a labor organization skall foke precedence over the procodures of this
subchapter for employces in a bargaining unit represented by the labor organization” (emphasis added).
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15.4: The standard for separation under the evaluation process
shall be “just cause™, which shall be defined as adkerence fo the
evaluation process only. (Emphasis added).

Accordingly, 1 am primarily guided by §15.4 of the CBA between WTU and DCPS in
reviewing this matter, and ] will only address whether or oot Agency's termination of Employee
pursuant to his/her performance evaluation was supported by just canse. As referenced above,
‘just cause’ is defined as adherence to the evaluation process only (emphasis added). Thus,
OEA’s jurisdiction over this matter is limited only to Agency’s adherence to the IMPACT
process it instituted at the beginning of the school year.

The IMPACT process required that all staff receive written feedback regarding their
evaluation, in addition to a post-evalvation conference with their evaluators. IMPACT
evaluations and ratings for each assessment cycle were available anline for employees to review
by 12:01 a.m., the day after the end of each cycle. If an employee had any issues or concemns
about their IMPACT evzluation and rating, they were encouraged to contact DCPS’ IMPACT
team by telephone or email. At the close of the school year, all employees received an email
indicating that their final scores were available online. Additionally, a hard copy of the report
was mailed to the employees’ home address on file.

It is undisputed that prior to instituting the IMPACT program, all principals and assistant
principals at DCPS were provided with training materials, which they then used to conduct a
full-day training with all staff members in September of 2009. The training included providing
information pertinent to the IMPACT process, in addition to the positive and negative impacts
associated with the final IMPACT rating, Each staff member was provided with a full IMPACT
guidebook that was unique to their evaluation group. The guidebooks were delivered to the
employees’ schools and were also avaitable online via the DCPS website. Throughout the year,
the IMPACT team visited schools 1o answer questions, as well as to ensure that the IMPACT
hotline was available to all staff’ members via email and/or telephone to answer questions and

provide clarification.

During the 2011-2013 school year, there were twenty-five (25) IMPACT grouping of
DCPS employees.”® Employee’s position — Educational Aide, was within Group 17. The
IMPACT process for Group 17 employees consisted of two (2) assessment cycles: the first
assessment cycle (“Cycle 1"), which was between September 21st and December 1st; and the
third assessment cycle (“Cycle 3™) which had to occur by June 10. Group 17 employees were
assessed on a total of five (5) IMPACT components, namely:

1) Educational Aide Standards—a measure of an Educational Aide’s instructional
support, school-wide support, positive rapport with students and families, and
adsaptability. This component accounted for 90% of an Educational Aide’s IMPACT
Score.

18 Apency’s Answex, p. 2.
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2) Commitment to the School Community—a measurs of the extent to which school-
based personnel support their school’s local initiatives, support the Special Education
and English Language Learner Programs at their schools and make efforts to promote
high academic and behavioral expectations. This component accounted for 10% of
the IMPACT score.

3) Core Professionalism—a measure of four (4) basic professional requirements for all
school-based personmel. These requirements are as follows: attendance; on-time
arrival; compliance with policies and procedures; and respect. This component was
scored differently from the others, as an employee could have additional points
subtracted from their score if the rating was “sliphtly below standard” or
“significantly below standard.”

School-based personnel assessed through IMPACT, ultimately received a final IMPACT
score at the end of the school year of either:'’

1) Ineffective = 100-199 points (immediate separation from school);

2) Minimally Effective = 200-249 points (given access to additional professional
development. If, after two years of support, however, an educator is unable to move
beyond the Minimally Effective level, she or he will be subject to separation);

3) Developing = 250-299 points (given access to additional professional development.
If, after three years of support, however, an educator is unable to move beyond the
Developing level, she or he will be subject to separation);

4) Effective = 300-349 points; and ~

5) Highly Effective = 350-400 points.

DCMR §§1306.4, 1306.5 gives the superintendent of DCPS the authority to set
procedures for evaluating Agency’s employces.'” The above-referenced DCMR sections provide
that each employee shall be evaluated each semester by an appropriate supervisor and rated
annually prior to the ead of the year, based on procedures established by the Superintendent. In
the instant matter, the IMPACT process detailed above is the evaluation procedure put in place
by Agency for the 2011-2013 school years.

In this case, Employec was evaluated by the school administrator (“cvaluator™) such as
the school principal or the assistant school principal. Employee received a final cvalvation on the
above specified components at the end of cach school year, wherein, she received 2 “Minimally
Effective” IMPACT rating of 239 for School Year 2011-2012"® and 216 for School Year 2012-
2013. According to the documents submitted, the conferences occurred on December 1, 2013,
and June 14, 2012, for School Year 2011-201 2" and on December 18, 2012, for School Year

N Agency Exhibit 9, Group 17 IMPACT Pamphlet.

2 DCMR § 1306 provides in pertinent pants as follows:
1306.4 — Bmployces in grades ET 6-15 shall be evalusted each semester by the appropriate supervisor and
rated annually, prior to the ead of the school year, under procedures established by the i .
1306.5 — The Superintendent shall develop procedures for the cvaluation of employees in the B schedule,
EG schedule, and ET 2 through §, except as provided in § 1306.3

B Agency Exhibit 3.

M Agency Exhibit 1 and 2
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2012-2013."* The testimony and the documents also show that two attempts at obtaining a
conference with Employee were made on June 6, 2013, via email and June 7, 2013, via phone.
Employee docs not deny that she received a copy of her scores nor does she deny having
conferences regarding her scores or that attempts were made to contact her for scheduling the
last conference. Instead, Employee gripes about the fact that the 2013 attempts were made via
email and phone, She also complains that when Assistant Principal Petrella called her by phore,
she was ill. However, Employee does not and cannot show that these methods of scheduling a
conference were proscribed by statute, regulation, or even by her union’s CBA. Neither did
Employee explain her failure 1o respond to the email and phone message. Thus, 1 find that
Agency did follow the IMPACT process in terminating Employee.

Assuming arguendo that this Office’s jurisdiction in this matter extends to the content or
judgment of the evaluation, I find that, while Empioyee maintains that her scores were
supposedly unfair, she did not specifically note in her submissions to this Office that the
evaluator’s comments were untrue; nor did she proffer any cvidence that directly contradicted
the evaluator’s factual findings. It should be noted that the D.C. Superior coust in Shaibu v, D.C.
Public Schools'® explained that substantial evidente for a positive evaluation does not establish a
lack of substantial cvidence for a negative evaluation. The court held that “it would not be
enough for [Employee] to proffer to OEA evidence that did not conflict with the factual basis of
the [evaluator's] evaluation but that would support a better overall evaluation™"’ The court
further stated that if the factual basis of the “principal’s evaluation were truc, the cvaluation was
supported by substantial evidence.” In addition, the Court in Shaibu held that “principals enjoy
near total discretion in ranking their teachers™'® when implementing performance cvaluations,
The court copcluded that since the “factual statements were far more specific than [the
employee’s] characterization suggests, and none of the evidence proffered to OEA by [the
employee] directly controverted [the principal’s] specific factual bases for his evatuation of [the
employee)...” the cmployec’s petition was denied,

Agency deducted forty points in Employee’s core professionalism scores for unexcused
absences on June 11 to 12, 2012, November 23, 2012, Novemnber 26, 2012, May 6, 2013, and
June 7, 2013.1° Employee’s sisters claimed that they notified Agency about the abscnces on May
6, 2013, and June 7, 2013. However, contrary to office policy that notification about absences
must be made prior to the start of the school day in order for school officials to have time in
making other accommodations to ensure proper staffing levels, Employee’s sister admitted that
the calls were made one or two hours after school has started. Employee also failed to produce
any evidence to show that she provided medical documeats to schoo! officials on the days that
she was ill. Employee does not deny that instead of notifying school officials that she was going
1o be absent, she relied on her sisters who may not be familiar with the correct procedure for
obtaining leave. Based on the evidence presented, these absences were not unexpected events
which would have excused the late notification. Rather, these absences were part of scveral days

3 Agency Exhibit 5.
:; Case No. 2012 CA 003606 P (Jameary 29, 2013).
idat 6.
14 Citing Washington Teachers’ Union, Local # 6 v. Board of Education, 109 ¥.3d 774, 780 (D.C. Cir. 1997).
1 Although Employee submitted emails to show that her sisters notified school officials about her absences, 1 find
(hese to be firelevant as none of them related to the dates that she was charged absent without leave. Sec Employes

Exhibits 1 to 4.
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-of absences, most of which were excused by Agency. The evidernce showed that Employee did
not notify her school officials ahead of time or make some type of arrangement with them
regarding her schedule. Thus, the evidence showed that Employce or her agents failed to follow
the proscribed policies and procedures of obtaining leave.

Agency also deducted core professionalism points for Employee’s unexcused tardiness
on June 11 to 12, 2012, November 2, 2012, November 27, 2012, April 19, 2013, and April 26,
2013. Employee admitted her tardiness but explained them away as due to an alleged conspiracy
between the school principals of two different schools against one of her sisters, and her need to
drop off her son at school at a later time.

Based on the evidence presented, Employee failed to present any credible evidence to
substantiate her suspicions that the school principals of two different schools conspired to make
her late for work. [ also note that Employee’s tardiness were not unexpected events which would
have excused the late potification. Rather, these instances of tardiness were anticipated as
Employee was well aware that she had to drop off her child at a time which would lead to her
being late. The cvidence showed that Employee never tried to notify her school officials ahead of
time or make some type of arrangement with them that would have excused her frequent
absences. [ also note that although Agency deducted points based on six days of tardiness,
Employee admitted that she was late to work every day from January to June 2012.%°

Bascd on their courtroom demeanor and testimony, I find that Agency’s witnesses fo be
more credible than Employee or her witnesses. Employee has not proffered to this Office any
credible evidence that controverts any of the evaluator’s comments. This Office has consistently
held that the primary responsibility for managing and disciplining Agency’s work force is a
matter entrusted 10 the Agency, not to OEA.** As performance evaluations are “subjective and
individoalized in nature,”? this Office will not substitute its judgment for that of an agency;
rather, this Office limits its review to detenmining if “managerial discretion has béen legitimately
invoked and properly exercised.™ Thus, I find that it was within the evaluator’s discretion to
rank and rate Employee's performance. Moreover, the undersigricd Administrative Judge is not
in the position to recommend that Employee receives a higher rating since the undersigned is
unfamiliar with the nature and details of Employee’s job. I would also note that evea if no points
were deducted for core professionalism, Employee would still have been separated for obtaining
IMPACT scores of 259 for schoo] year 2011-2012, and 256 for school year 2012-2013. Two

® Transcript, Pg. 175.

3 See Mavins v. Districs Department of Transportation, OEA Matter No. 1601-0202-09, Optnion and Order on
Patition for Review (March 19, 2013); Mills v. Districst Deparsment of Public Works, OEA Matter No. 1601-0009-
09, Opinion avid Order on Petition for Review (December 12, 201 1), Washington Teachers' Union Local No. 6,
American Federation of Teachers, AFL-CIO v. Board of Education of the District of Columbia, 109 F3d 774 (D.C,
Cir. 1997); see also Huntley v. Metropolitan Police Departmens, OEA Mattor No. 1601-0111-91, Opinion and
Order on Petition for Review (March 18, 1994); and Huschinson v. District of Columbla Fire Department, OEA
Matter No. 1601-0119-90, Opinion and Order on Petition, for Review (July 2, 1994).

2, olso Americon Federation of Government Employees, AFL-CIO v. Office of Personnel Manogement, 821 F2d
761, 765 (D.C. Cir. 1987) (noting that the federal govemnnient has long empioyed the use of subjective performance
evaluations to help make RIF decisions).

B Sep Stokes v. District of Columbia, 502 A24 1006, 1009 (D.C. 1985).
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consecumre years of being rated “developmg would still have resulted in Employee’s
removal2*

I find that Employee’s final argument that because she has worked for Agency for many
years before. she received any bad IMPACT ratings is not a legal ground for overturning
Agency’s action,

In the instant matter, 1 find that Employee was cvaluated a total of four (4) times by the
school 'adminisu-ator, in accordance with the IMPACT rules. I also find that Agency tried to
contact Employee twice in order to schedule ber final IMPACT conference. Employee received a
¢opy of ber IMPACT score, in addition to having post-evaluation meetings with her evaluator(s).
Because Employee s final IMPACT score resulted in two consecutive years of a “Minimally
Effective” rating, Employee was terminated from her position. Based on the foregoing, I find
that Agency properly adhered to the IMPACT process and had cause 10 terminate Employee.
Accordingly, Agency’s action must be upheld. l

ORDER
It is hereby ORDERED that Agency’s action of termipating Employee is UPHELD.
FOR THE OFFICE: oseph E. Lim, Esq.
Senjor Administrative Judge

M See Agency Exhibk 9.



NOTICE OF APPEAL RIGHTS

‘e

This fs an Initial Decision that will become a finaf decision of the Office of
Burployee Appeals unless cither party to.this proceeding fijes a Petition for Keview
with the Office. A Petition for Review must be filed within thirty-five (35)
calender days, including holidzys and weckends, of the issbance date of the Initial
Decision in the case. -~ - )

AIl petitions for review must set fiuth objections to the Initial Decision and
estzblish that: : : .

1. New and material cvidence is avalabls that, despite dne diligence, was

nqtavaﬂab!ewhwtﬁcmdwasdnsad; '

. 2. The decision of the presiding official js besed on an coageons -
interpretation of stuints, regulation or policy; - .

3. The Fadings of the presiding official mme not besed on substantial

evidence; or - . e
4. The Initial Decision did not address all the isues of law and-fact properly

. raised i the appeat, .

: All Petifions for Review should be supparted by references to applicable
faws or regalatinns and ke spesifio refereace to fhe weond. The Petition for
Review, confmining a certificate of service, -must be filed with the Geneest
Counsel’s office, D.C. Office of Employce Appeils, 1100 4 St, SW (Bast
Building), Suite 6208, Washington, DC 20024. Thres (3) copics of the Pefition for
Review mpst be filed. Parties wishing to-respond to aPetition for Review most file
. their cesponsc not Jater thea thirty-five (35) caleadar days, mncluding bofidays and
weekends, afier the filing of the Petifion for Review L
Tnstead of filing a Pefifion for Review with the Offics, either party may file 2
Petition for Review in the Supedor Count of the District of Colambia. To fie 2
Petition for Review with the Supedor Court, the pefifioning party shonld consult
Superior Court Civil Procedare Rules, XV. Agency Review, Rule 1.
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I certify that the attached INITIAL DECISION was sent by regular mail
this day to:

Aprille Washington
3405 Texas Avenus, SE
Washington, DC 20020

Sara White, Esq.

Assistant Attorney General

DC Public Schools

Office of the General Counsel
1200 First Street, NE 10th Floor
Washingten, DC 20002

Aolirncl GO

Katrina Hill
Clerk

March 3, 2015
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Notice: This decision may be formally revised before it is published in the District of Columbia
Register and the Office of Employee Appeals’ website. Parties should promptly notify the
Office Manager of any formal errors so that this Office can correct them before publishing the
decision. This notice is not intended to provide an opportunity for a substantive challenge to the
decision.

- THE DISTRICT OF COLUMBIA |
BEFORE

THE OFFICE OF EMPLOYEE APPEALS

In the Matter of:

)
FRANCINE THOMAS, )
Employee )
' ) OEA Matter No.: 2401-0025-12
V. )
) Date of Issuance: June 6, 2017 -
METROPOLITAN )
POLICE DEPARTMENT, )
Agency )
=. )
OPINION AND ORDER
ON
PETITION FOR REVIEW

Fraxi:cine Thomas (“Employee”) worked as an Information Technology Customer Support
Specialist w1th the Metropolitan Police Department (“Agency”). On September 14, 2011,
Age;acy notlﬁed Employee that she was being separated from her position pursuant to a
Reduction-in-Force (“RIF”). The effective date of the RIF was October 14, 2011.

Emﬁloyee filed a Petition for Appeal with the Office of Employee Appeals (“OEA”) on
November i;10, 2011. In her appeal, Employee argued that Agency violated several D.C.
Municipal Regulations (“DCMR”) when it conducted the RIF. Specifically, she stated that
Agency falled to properly define the RIF oompéﬁtive levels and the retention standing of

affected employew. Employee also contended that Agency was required to engage in Impact and
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: Implemeéltaﬁon 'bargaining prior to the RIF under the terms of the Collective Bargaining
Agreemé_nt between Agency and her union.’

Aémcy filed its Answer to the Petition for Appeal on December 13, 2011. It denied the
allegations against it and requested that an oral hearing be held in the matter. An OFA
Administ:;ative Judge (“AJ”) was assigned to the case on August 2, 2013. On October 3, 2013,
the AJ héld a prehearing conference to assess the parties’ arguments. Both Employee and
Agency were ordered to submit legal briefs addressing whether Agency’s RIF action should be
upheld.? 'fhe Al subsequently ordered the parties to submit a second round of briefs addressing
whether thxs Office can exercise jurisdiction over the }nstant appeal because Agency asserted that
Emp]oyeeéelected to voluntarily retire after the effective date of the RIF action.’ Aﬁer receiving
the briefs and holding several status conferences, the AJ determined that an evidentiary hearing
was wmraiued. Therefore, a hearing was held on July 7, 2015, wherein the parties presented
tfstlmoma.l and documentary evidence in support of their respective positions.*

The AJ issued his Initial Decision on December 30, 2015. He first highlighted the
boldings in Covington v. Department of Health & Human Services, 750 F2d 937, 941
(Fed.Cir.1984) and Christie v. United States, 207.C.C1. 333, 518 F.2d 584, 587 (1975), wherein
the United Stat&s Court of Appeals, Federal Circuit, held that @ployees have the burden of
proofin shc.;)wing that their decision to retire was involuntary because a retirement request that is

initiated by an employee is presumed to be voluntary. Next, the AJ highlighted Bagenstose v.

District of Columbia Office of Employee Appeals, 888 A.2d 1155 (D.C. 2005), in which the D.C.

Court of Appeals addressed whether a retirement could be deemed involuntary if the employing

! Petition for Appeal, Attachment 1 (November 10, 2011).
2 Order Requesting Briefs (February 2, 2015).

3 Order on Jurisdiction (July 8, 2015)

* Order Scheduling Hearing (September 2, 2015).
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agency dld not make it afﬁrmativelyA clear to the employee that he would lose the right to appeal
the RIF éction if he submitted a retirement application.

In applying the standard of review provided in Covington, Christie, and Bagenstose, the
AJ held that Employee failed to meet her burden of proof in establishing that her retirement was
invqunt#y. The AJ explained that there was no credible documentary or testimonial evidence in
the record to prove that Agency misinférmed Employee about her retirement options. In
addition, i1e stated that Employee submitted a retirement application with an effective date of
October 14, 2011, the same date as the effective date of the RIF. According to the AJ, Employee
could hav% sought legal advice about the consequences that submitting a retirement application
would bave on her appeal before OEA. Lastly, he noted that Employee’s Notification of
Personnel %ActiOn Form 50 (“Form 50) stated in the “Nature of the Action” section that the
retirement was a “Retirement—Retire w/ Pay.” As a result, he held that Employee’s retirement
was voluntary and that OEA lacked jurisdiction over her appeal. Therefore, Employee’s Petition
 for Appeal was dismissed for lack of jurisdiction.’

Emi:loyee disagreed with the Initial Decision and filed a Petition for Review with OEA’s
Board on Febmary 3, 2016. She contends that the AJ utilized the incorrect standard of review
when he determined that Employee’s retirement was involuntary. Employee also asserts that the
case precedent relied upon by the AJ is not analogous of the facts in the instant case. In addition,
she states tf;at the AJ’s findings are not based on substantial evidence. Accordingly, Employee
requests that her Petition for Review be granted.

Agency filed its Opposition to Employee’s Petition for Review on March 9, 2016. It

provides that the case law relied upon by the AJ in his Initial Decision was correctly applied to

 Initial Decision (December 30, 2015).
® Petition for Review (February 3, 2016).
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the facts in this case. It further opines that the Initial Decision was based on substantial evidence.
Therefofe, Agency argues that Employee’s Petition for Review should be denied and that the
Initial Diecision should be upheld.”
Involunmi Retirement |

Employee argues that the AJ erred in dismissing her Petition for Appeal for lack of
jmisdictil;m. Thus, the essential question that must be answered in this case is whether her
retiremenit was voluntary or involuntary. This will determine if OEA has jurisdiction to consider
Employe%:’s substantive arguments. According to Jenson v. Merit Systems Protection Board, 47
F.3d 1183 (Fed. Cir. 1995), an employee’s decision to retire is deemed voluntary unless the
employeeéE presents sufficient evidence to establish otherwise. For a retirement to be considered
invohmtan%y, an employee must establish that their retirement was due to the agency’s coercion or
misinformiation upon which the employee relied. OEA ha;s consistently held that the burden rests
on emplo};c&s to show that their retirement was involuntary.® Such a showing would constitute a
conshucti{re removal and allow OEA to adjudicate Employee’s substantive arguments.

According to Employee, the AJ should have applied the standard of review as provided in
District of Columbia Metropolitan Police Department v. Stanley, 942 A.2d 1172 (D.C. 2008),
instead of Bagenstose, to determine whether her decision to retire was voluntary or involuntary.

In Stanley, the D.C. Court of Appeals held that “the fact that an employee is faced with an

" Opposition to Petition for Review (March 9, 2016).

8 Esther Dickerson v. Department of Mental Health, OEA Matter No. 2401-0039-03, Opinion and Order on Petition
Jor Review (May 17, 2006); Georgia Mae Green v. District of Columbia Department of Corrections, OEA Matter
No. 2401-0079-02, Opinion and Order on Petition for Review (March 15, 2006); Veda Giles v. Department of
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09, 1601-0014-09, 1601-0015-09, 1601-0016-09, 1601-0017-09, 1601-0018-09, 1601-0019-019, 1601-0020-09,
1601-0021-09, 1601-0022-09, 1601-0023-09, 1601-0024-09, 1601-0025-09, 1601-0026-09, 1601-0027-09, 1601-
0052-09, 1601-0053-09, and 1601-0054-09, Opinion and Orders on Petition  for Review (January 26, 2011).
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mherenﬂy unpleasant situation or that his choice is limited to two unpleasant alternatives is not
enough by itself to render the employee’s choice involuntary.” It provided that the test to
determine voluntariness is an objective one that, considering all the circumstances, the employee
was ptev;ented from exercising a reasonably free and informed choice. In addition, the Court in
Stanley ijoted that as a general principle, an employee’s decision to resign is considered

voluntary; “if the employee is free to choose, understands the transaction, is given a reasonable

time to make his choice, and is permitted to set the effective date. With meaningful freedom of ,

~ choice as the touchstone, courts have recognized that an employee’s resignation may be
involuntai'y if it is induced by the employer’s application of duress or coercion, time pressure, or
the misre;;resentaﬁon or withholding of material information.” |

ThlS Board finds that Employee’s argument regarding the involuntariness of her
retirement fails under the standard of review provided in Stanley. In Stanley, two police
oommandcrs were informed that their empldyment would be terminated immediately unless they
retired tha;t very day. A third commander was given the same choice, unless he agreed to a
demotion. All three employees in Stanley chose to retire under protest after being given only
hours to make a decision.’ In this case, Employee was not subject to coercion and duress by
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