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Pursuant to D.C. Code § 11-906 and District of Columbia Superior Court Rule of Civil Procedure
(“Super. Ct. Civ. R.”) 40-L, it is hereby ORDERED as follows:

(1) Effective this date, this case has assigned to the individual calendar designated below. All future filings
in this case shall bear the calendar number and the judge’s name beneath the case number in the caption. On
filing any motion or paper related thereto, one copy (for the judge) must be delivered to the Clerk along with the
original. ‘

(2) Within 60 days of the filing of the complaint, plaintiff must file proof of serving on each defendant:
copies of the summons, the complaint, and this Initial Order and Addendum. As to any defendant for whom
such proof of service has not been filed, the Complaint will be dismissed without prejudice for want of
prosecution unless the time for serving the defendant has been extended as provided in Super. Ct. Civ. R. 4(m).

(3) Within 21 days of service as described above, except as otherwise noted in Super. Ct. Civ. R. 12, each
defendant must respond to the complaint by filing an answer or other responsive pleading. As to the defendant
who has failed to respond, a default and judgment will be entered unless the time to respond has been extended
as provided in Super. Ct. Civ. R, 55(a).

(4) At the time and place noted below, all counsel and unrepresented parties shall appear before the
assigned judge at an initial scheduling and settlement conference to discuss the possibilities of settlement and to
establish a schedule for the completion of all proceedings, including, normally, either mediation, case evaluation,
or arbitration. Counsel shall discuss with their clients prior to the conference whether the clients are agreeable to
binding or non-binding arbitration. This order is the only notice that parties and counsel will receive
concerning this Conference.

(5) Upon advice that the date noted below is inconvenient for any party or counsel, the Quality Review
Branch (202) 879-1750 may continue the Conference once, with the consent of all parties, to either of the two
succeeding Fridays. Request must be made not less than seven business days before the scheduling conference

date.
No other continuance of the conference will be granted except upon motion for good cause shown.

(6) Parties are responsible for obtaining and complying with all requirements of the General Order for Civil
cases, each judge’s Supplement to the General Order and the General Mediation Order. Copies of these orders

are available in the Courtroom and on the Court’s website http://www.dccourts gov/.

Chief Judge Robert E. Morin

Case Assigned to: Judge NEAL E KRAVITZ
Date: September 26, 2018
Initial Conference: 9:00 am, Friday, December 28, 2018

Location: Courtroom 100
500 Indiana Avenue N'W.
WASHINGTON, DC 20001

CAIO-60



ADDENDUM TO INITIAL ORDER AFFECTING
ALL MEDICAL MALPRACTICE CASES

In accordance with the Medical Malpractice Proceedings Act of 2006, D.C. Code § 16-2801,
et seq. (2007 Winter Supp.), "[a]fter an action is filed in the court against a healthcare provider
alleging medical malpractice, the court shall require the parties to enter into mediation, without
discovery or, if all parties agree[,] with only limited discovery that will not interfere with the
completion of mediation within 30 days of the Initial Scheduling and Settlement Conference
("ISSC™"), prior to any further litigation in an effort to reach a settlement agreement. The early
mediation schedule shall be included in the Scheduling Order following the ISSC. Unless all
parties agree, the stay of discovery shall not be more than 30 days after the ISSC."

D.C. Code § 16-2821.

To ensure compliance with this legislation, on or before the date of the ISSC, the Court will
notify all attorneys and pro se parties of the date and time of the early mediation session and the
name of the assigned mediator. Information about the early mediation date also is available over
the internet at https://www:dccourts.gov/pa/. To facilitate this process, all counsel and pro se
parties in every medical malpractice case are required to confer, jointly complete and sign an
EARLY MEDIATION FORM, which must be filed no later than ten (10) calendar days prior to the
ISSC. D.C. Code § 16-2825 Two separate Early Mediation Forms are available. Both forms may be
obtained at www.dccourts.gov/medmalmediation. One form is to be used for early mediation with a
mediator from the multi-door medical malpractice mediator roster; the second form is to be used for
early mediation with a private mediator. Both forms also are available in the Muiti-Door Dispute
Resolution Office, Suite 2900, 410 E Street, N'W. Plaintiffs counsel is responsible for eFiling the
form and is required to e-mail a courtesy copy to earlymedmal@dcsc.gov. Pro se Plaintiffs who
elect not to eFile may file by hand in the Multi-Door Dispute Resolution Office.

A roster of medical malpractice mediators available through the Court's Multi-Door Dispute
Resolution Division, with biographical information about each mediator, can be found at
www.dccourts.gov/medmalmediation/mediatorprofiles.  All individuals on the roster are judges or
lawyers with at least 10 years of significant experience in medical malpractice litigation.
D.C. Code § 16-2823(a). If the parties cannot agree on a mediator, the Court will appoint one.
D.C. Code § 16-2823(b).

The following persons are required by statute to attend personally the Early Mediation
Conference: (1) all parties; (2) for parties that are not individuals, a representative with settlement
authority; (3) in cases involving an insurance company, a representative of the company with
settlement authority; and (4) attorneys representing each party with primary responsibility for the
case. D.C. Code § 16-2824.

No later than ten (10) days after the early mediation session has terminated, Plaintiff must
eFile with the Court a report prepared by the mediator, including a private mediator, regarding:
(1) attendance; (2) whether a settlement was reached; or, (3)if a settlement was not reached, any
agreements to narrow the scope of the dispute, limit discovery, facilitate future settlement, hold
another mediation session, or otherwise reduce the cost and time of trial preparation.
D.C. Code§ 16-2826. Any Plaintiff who is pro se may elect to file the report by hand with the Civil
Actions Branch. The forms to be used for early mediation reports are available at
www.dccourts.gov/medmalmediation.

Chief Judge Robert E. Morin
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SUPERIOR COURT FOR THE DISTRICT OF COLUMBIA
CIVIL DIVISION

Sampson Adeboye
1616 Marion Street, NW

Apt. 137
Washington, D.C. 20001

Petitioner, Civil Action No.:

EINEREL
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V.

DISTRICT OF COLUMBIA,

Office of Employee Appeals Dated: September 24, 2018

Serveon:  Sheila Barfield, Esq.
Executive Direct
Office of Employee Appeals
955 L’Enfant Plaza, Suite 2500

Washington, DC 20024
Respondent.

R I o R il S P g g e S

PETITION FOR REVIEW OF AGENCY DECISION
Notice is herel?y given that Petitioner, Sampson Adeboye, appeals to the Superior Court

of the District of Columbia the Initial Decision on Remand of Senior Administrative Judge (Al)
Joseph E. Lim of the District of Columbia Office of Employee Appeals (OEA), issued on August
21, 2018, when it was served by regular mail, and all rulings encompassed therein, in the matter
of Sampson Adeboye v. D.C. Metropolitan Police Department, OEA Matter No. 2401-0024-
12R18. Copies of the Administrative Judge’s Initial Decision on Remand, as well as the Superior
Court of the District of Columbia’s Remand Order which remanded this matter to AJ Lim after

he issued an Initial Decision which was upheld by OEA Board, are attached hereto as

Attachments 1 and 2 respectively.



A. Description of Decision and Order:

On August 21, 2018, AJ Lim issued an Initial Decision on Remand, upholding the
District of Columbia Metropolitan Police Department’s (MPD) 2011 removal of Petitioner
through a Reduction in Force (RIF). Petitioner challenged his removal alleging that the RIF was
not conducted in accordance with applicable rules, laws and regulations, specifically that MPD
had failed to consider job sharing or reduced hours prior to conducting the RIF . In his Decision
on Remand, AJ Lim found that MPD did not consider job sharing or reduced hours, but upheld
the RIF nonetheless. Attachment I, at p. 4, 8.

Concise Statement of the Agency Proceedings and the Decisions as to Which Review is
Sought and the Nature of the Relief Requested by Petitioner:

Petitioner, Mr. Sampson Adeboye, was an employee of MPD until he was removed from
his position on October 14, 2011, as the result of a realignment and RIF. Petitioner timely filed a
Petition for Appeal of his removal with OEA on November 10, 2011.

After Petitioner’s case was assigned to AJ Lim, AJ Lim determined that the general RIF
Statute, found in D.C. Code §1-624.02 and §1-624.04 applied to this RIF, not the Abolishment
Act. D.C. Code §1-624.04 states an employee can appeal a RIF to the Office of Employee
Appeals on the basis that, “he or she believes that his or her agency has incorrectly applied the
provisions of this subchapter or the rules or regulations issued pursuant to this subchapter.” D.C.
Code §1-624.04.

Numerous briefs and filings were made throughout the Appeal process and an evidentiary

hearing was held on July 7, 21015. Since the AJ determined that the broader RIF statute applied

! Numerous other arguments were raised during the appeal of this 2011 RIF, however, this is the
only argument that was addressed in AJ Lim’s August 21, 2018, Initial Decision on Remand.

2



to the RIF rather than the Abolishment Act, he was obligated to address any issues and
. arguments raised by Petitioner that Petitioner believed established that the Agency’s RIF was not
performed in accordance with applicable rules, laws and regulations.

On August 31, 2015, the AJ issued his Initial Decision and found that the Agency’s RIF
complied with all applicable rules, laws and regulations. Petitioner then filed a Petition for
Review with OEA’s Board on October 5, 2015 and on March 7, 2017, the Board issued its
Opinion and Order on Petition for Review, denying the Petition for Review.

On April 7, 2017, Petitioner filed a Petition for Review with the Superior Court for the
District of Columbia regarding the OEA’s Decision upholding MPD’s RIF of Petitioner. On
February 18, 2018, Judge Florence Y. Pan issued an Order, granting the Petition for review and
remanded the matter back to the OEA to determine whether or not the Agency considered job
sharing and reduced hours, as required by D.C. Code 1-624.02(a). On August 21, 2018, AJ Lim
issued an initial Decision on Remand, finding that the Agency failed to consider job sharing and
reduced hours as required by D.C. Code 1-624.02(a), but upheld the RIF of Petitioner
nonetheless.

Petitioner hereby files this Petition for Review regarding the AJ’s Initial Decision on
Remand in accordance with Superior Court Civil Procedure Rules, XV, Agency Review, Rule 1,
asserting that the AJ’s decision is contrary to law and not supported by substantial evidence.
Therefore the AJ’s Decisions should be reversed.

B. Address of Respondent, Agency or Official:
District of Columbia Office of Employee Appeals

955 L’Enfant Plaza, SW, Suite 2500
Washington, D.C. 20024



C. Names and Addresses of All Other Parties to the Agency’s Proceedings:

District of Columbia Metropolitan Police Department
300 Indiana Avenue, NW
Washington, D.C. 20001

D. Names and Addresses of Parties or Attorneys to be Served:

Sheila Bartfield, Esq.

Executive Director

Office of Employee Appeals

1100 Fourth Street, SW Suite 620 East
Washington, D.C. 20024

Peter Newsham

Chief of Police

District of Columbia Metropolitan Police Department
300 Indiana Avenue, NW

Washington, D.C. 20001

Karl Racine, Attorney General

¢/o Andrea Comentale, Esq.

Section Chief—Personnel and Labor Relations
c¢/o Frank McDougald, Esq.

Assistant Attorney General

Personnel and Labor Relations Section

Office of the Attorney General

441 Fourth Street, NW

Room 1180N

Washington, D.C. 20001

E. Copy of The Agency’s Decision or Order Sought to be Reviewed:

A copy of the Agency Decision and Order sought to be reviewed are attached to this

Petition.



Dated: September 24, 2018 Respectfully submitted,

sq. (DC Bar No. 999552)
Assistant Gep€ral Counsel

National Association of Government Employees
1020 N. Fairfax Street, Suite 200

Alexandria, VA 22314

Telephone: (703) 519-0300

Facsimile: (703) 519-0311

RShoreionage.org

Attorney for Petitioner



CERTIFICATE OF SERVICE

Although proof of service will be filed separately with the Court once this Petition is
accepted, [ hereby certify that a true and correct copy of the foregoing Petition for Review of
Agency Decision will be served via certified mail, return receipt requested, on the following:

Sheila Barfield, Esq.

Executive Director

Office of Employee Appeals
935 L’Enfant Plaza, Suite 2500
Washington, DC 20024

Peter Newsham

Chief of Police

District of Columbia Metropolitan Police Department
300 Indiana Avenue, NW

Washington, D.C. 20001

Karl Racine, Attorney General
c/o Loren AliKham

Solicitor General

Office of the Attorney General for the District of Columbia
One Judiciary Square
441 Fourth Street, NW
Room 630 South
Washington, D.C. 20001

Date: September 24, 2017 . S .%\ .

[ S
Robert 7. %{e,(Esq. (DC Bar No. 999552)
Assistant General Counsel
National Association of Government Employees
1020 N. Fairfax Street, Suite 200
Alexandria, VA 22314
Telephone: (703) 519-0300
Facsimile: (703) 519-0311
RShoref@nage.org




Attachment 1

Notice: This opinion is subject to formal revision before publication in the District of Colurnbia Register and the
OEA website. Parties are requested to notify the Office Manager of any formal errors in order that corrections may
be made prior to publication. This notice is not intended to provide an opportunity for a substantive challenge to the
decision.

THE DISTRICT OF COLUMBIA
BEFORE

THE OFFICE OF EMPLOYEE APPEALS

In the Matter of: )
, )
Samson Abeboye, ) OEA Matter No. 2401-0024-12R18
Darryl Boone, ) OEA Matter No. 2401-0019-12R18
Employees )
) Date of Issuance: August 21, 2018
v. )
) Joseph E. Lim, Esq.
Metropolitan Police Department ) Senior Administrative Judge
Agency )
)

Frank McDougald, Esq., Agency Representative
Robert Shore, Esq., Employee Representative

INITIAL DECISION ON REMAND
INTRODUCTION

On November 10, 2011, Samson Abeboye and Darryl Boone (“Employees”) filed
separate Petitions for Appeal from the Metropolitan Police Department’s (“MPD” or “Agency”)
final decision to separate them from government service pursuant to a Reduction-in-Force
(“RIF™). This matter was assigned to me on July 26, 2013. After several continuances requested
by the parties, I conducted a hearing on July 7, 2015. On August 25, 2015, and September 15,
2015, 1 issued Initial Decisions (“ID”) upholding the RIF.!

Employees appealed, and on March 7, 2017, the OEA Board upheld the IDs? The
decisions then were appealed to the D.C. Superior Court. On February 13, 2018, the D.C.
Superior Court held that, while there was substantial evidence to support the grounds for
upholding the validity of the RIF, the burden of proof on whether Agency considered job sharing
and reduced hours rested with Agency, not Employees. Thus the D.C. Superior Court remanded
the matter to the undersigned with instructions for further proceedings consistent with its

1 Abedoye v. MPD, OFA Matter No. 2401-0024-12 {August 25, 2015) and Boone v. MPD, OEA Matter No. 2401-
0019-12 (September 15, 2015). In the interest of judicial efficiency and at the request of the parties, these two
matters were consolidated for the remand.

2 Abedoye v. MPD, OEA Matter No. 2401-0024-12, Opinion and Order on Petition for Review (March 7, 2017)
and Boone v. MPD, OEA Matter No. 2401-0019-12, Opinion and Order on Petition for Review (March 7, 2017).
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2401-0024-12R18
2401-0019-12R18
Page2 of 8

opinion.® Specifically, the Court seeks a determination of whether Agency proved that it
considered job sharing and reduced hours in carrying out its RIF action.

I held a status conference on March 16, 2018, and ordered the submission of information
and briefs by close of business July 13, 2018. The record is closed.

JURISDICTION
The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03 (2001).
ISSUES

1. Whether Agency met its burden of proof that it implemented D.C. RIF statute, D.C.
Official Code §1-624.02(a)(4).

2. If not, then whether Agency’s action separating Employees pursuant to a RIF should
be upheld.

Position of The Parties

Agency argues that it has proven by a preponderance of the evidence that it considered
job sharing and reduced hours before it implemented its RIF. Agency also argues that, even if it
failed to do so, such was harmless error. Employees argue that this omission by Agency is fatal
to the RIF and that they should be returned to work.

ADDITIONAL FINDINGS OF FACT, ANALYSIS AND CONCLUSION*
Whether Agency met its burden of proof regarding job sharing and reduced hours in carrying out

its RIF action.

The RIF statute clearly provides that Agency should consider job sharing and reduced
hours for employees that have been subjected to a RIF. Of specific relevance to this case are
D.C. Official Code § 1-624.02, which tracks the Omnibus Personnel Reform Amendment Act

(OPRAA) of 1998 § 101(x). This section reads in pertinent part as follows:
D.C. Official Code § 1-624.02. Procedures

(a) Reduction-in-force procedures shall apply to the Career and Educational

3 Abedoye v. MPD, Case No. 2017 CA 2469 (D.C. Super. Ct. February 13, 2018) and Boone v. MPD, Case No.
2017 CA 2471 (March 13, 2018).

4 These findings of fact are in addition to the findings of fact listed in the August 25, 2015, Abedoye ID and
September 15, 2015, Boone ID and are incorporated herein.
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Services . . . and shall include:

(LA prescnbed order of separation based on tenure of appointment, length of service
including creditable federal and military service, District residency, veterans
preference, and relative work performance;

(2) One round of lateral competition limited to positions within the employee’s
competitive level;

(3) Priority reemployment consideration for employees separated;

(4) Consideration of job sharing and reduced hours; and

(5) Employee appeal rights. See D.C. Official Code § 1-624.04. [emphasis applied.]

Agency argues, however, that Chapter 24 of the District of Columbia Personnel Manual
(“DPM” or “DCMR™), which sets forth the District of Columbia Personnel Regulations regarding
RIFs, made the consideration of job sharing and reduced hours optional. See 6B DCMR § 2400 et
seq. Specifically, 6B DCMR § 2403.2 states: “An agency may, within its budget authorization,
take appropriate action, prior to planning a reduction in force, to minimize the adverse impact on
employees or the agency. Examples of such actions are the following: (a) Job sharing and
reduced working hours under section 2404 of this chapter(.]” [empbasis applied.]

I find that Agency is wrong in this regard, as the plain meaning of the statutory language is
not ambiguous and the intent of the legislature is clear. Where there is a contradiction between a
statute and a regulation that implements that statute, then the plain m 5g of D.C. Official Code §
1—624 02 supersedes the contradicting language of 6B DCMR § 2403.2.

Looking at the evidence presented at the hearing, the only testimonial evidence presented by
Agency on its efforts regarding the consideration of job sharing and reduced hours is as follows:

Barry Gersten (Transcript p. 63)

Barry Gersten was the Chief Information Officer of the MPD’s Office of Information
Technology who sought to improve operational perfonnance by replacing staff for personnel with
higher technical capabilities.

Q: So you know if they were retained by MPD or outsourced to other organizations?

Gersten: It varies by position. Some were outsourced. Some were retained.

Q: So some of the employees could have been transferred to another area?

Gersten: I’'m not sure how to answer that. I can’t answer that.

5 See Expedia, Inc. v. District of Columbia, 120 A.3d 623 (2015).
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Diana Haynes Walton (Transcript p. 94-95)

Diana Haynes Walton is Agency’s Director of Human Resources. She testified that Gersten
- discussed his plan to realign his IT staff and she then provided the advice and resources to properly
implement the RIF in accordance with D.C. rules and regulations.

Q: Are you aware of whether Mr. Gersten considered job sharing or reduced hours
prior to conducting — or compressing the Realignment?

Walton: I don’t — I am not aware.

Agency claims that it met its burden of proof that it considered job sharing or reduced hours
when Walton testified that she consulted with Lewis Norman on the appropriate way to implement
the RIF and when Lewis Norman testified that Agency met the personnel guidelines in
implementing the RIF 8

In other words, Agency wants us to believe that since it sought guidance in implementing its
RIF, we should just assume that it followed every directive of the relevant statutes and regulations.
However, when Agency’s witnesses were directly asked regarding whether he or she considered job
sharing or reduced hours, they replied they did not know. Thus, the evidence contradicts Agency’s
assertion.

I therefore, find that Agency failed to meet its burden of proof that it considered job sharing
or reduced hours when it implemented its RIF.

Whether Agency’s action separating Employees pursuantto a RIF should be upheld.

With respect to a RIF, 6-B DCMR § 2405.7 provides the following:

The retroactive reinstatement of a person who was separated by a reduction
in force under this chapter may only be made on the basis of a finding of a
harmful error as determined by the personnel authority or the Office of
Employee Appeals. To be harmful, an error shall be of such a magnitude that
in its absence the employee would not have been released from his or her
competitive level.

Thus, for the error to be considered harmless, the evidence must show that even if Agency
had considered job sharing and reduced hours, the affected employees would still have been
subjected to a RIF.

6 Agency’s Brief in Response to Order dated April 30, 2018, p. 5-7.
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Based on the testimonial evidence presented at the hearing, I find that it is undisputed that
Agency’s entire Office of the Chief Information Officer was revamped and realigned to better
cope with its data information technology needs. All of the positions in that Office were
abolished. Some of the staff were sent to other organizations while the rest were RIFed. Only
after the RIF was implemented, were new positions created that would better serve Agency’s
needs as evidenced from the following:

Diana Haynes Walton (Transcript p. 75-76)

Q: Okay. Now, I think you mentioned the reason for RIFs. What were the reasons
for the RIF's in this particular situation?

Walton: In this case it was shortage of work, and I don’t recall the other, but
basically it was a shortage of work.

Q: Okay. Let me see if I can refresh your recollection. I am going to have this
marked as [Exhibit] 2...okay. And so what were the reasons for the --

Walton: The realignment itself, and shortage of work.

Diana Haynes Walton (Transcript p. 87)

Walton: There were — the new positions — at the time that the RIF took place, there
weren’t any new positions. There were — what Mr. Gersten did — he had proposed
some new positions, but the new positions didn’t come to fruition until sometime
after the RIF. So he made the proposal, we got permission to conduct the RIF, the
RIF was conducted. Once the RIF was conducted and the positions became vacant,
then they had the funding to do — to create new positions. So the new positions that
Mr. Gersten created probably didn’t come to fruition until December of 2011 or so.

Diana Haynes Walton (Transcript p. 106)

Walton: ...But if you’re abolishing the entire job series and everyone in the series,
then it’s not going to have an impact.

Diana Haynes Walton (Transcript p. 110-111, 113)

Walton: ...they were abolishing all the positions and they made a decision that
none of those positions were going to be part of the reorganization and
realignment...

Walton: ...the purpose of the realignment was to abolish the positions that were —
to abolish certain positions so that you could use the funding from those positions
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to hire higher level Information Technology Specialists.

The following uncontroverted evidence also shows that the people subjected to the RIF did
not have the technical skillset or certifications for either the new positions created nor were there
any of the old positions left that used their skillsets.

Barry Gersten (Transcript p. 44)
Q: And Mr. Abedoye?

Gersten; He was in the admin group...He did some basic tracking of the budgets,
he handled invoicing for outside agency use of some of our technologies. We had
a charge back program. And he handled some procurements.

Samson Abedoye, Employee (Transcript p. 187)

Q: Okay. Now, when you were working for MPD, what was your position? What
did you do?

Abedoye: I worked on the IT budget...I am in charge of preparing the annual non-
personnel services budget. The non-personnel services budget means it doesn’t

include employees’ name or employees’ salaries and — or their leave or anything.
It just means bank, goods, and services, contracts.

Barry Gersten (Transcript p. 50-51)

Q: Okay. Now, with respect to Mr. Gamble,” did he have the certifications that
you believed were required to do the work of Microsofi?

Gersten: He did not.

Q: Okay. And likewise with Mr. Boone, did he have the certifications that you felt
were necessary to perform the work of Microsoft?

Gersten: I would say that neither of the certifications or the years of experience
and background required to do the work. [sic].

Q: Okay. They worked on mainframe. “They” being Mr. Gamble and Mr. Boone.

Gersten: Mr. Boone worked on mainframe.

7 Gamble is an employee who was also RIFed.
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Q: He worked on mainframe. Okay. And, I guess, the mainframe had been
outdated or eliminated?

Gersten: It had been retired. So it had been replaced with other new technologies.

Q: Okay. So at the time you arrived, what was Mr. Boone doing?

Gersten: He was providing support for some documentation on the old systems,
kind of doing some housecleaning as we retire those and put them away.

Employees argue that Agency should have given the RIFed employees new training so that
they could transition to the new positions created. However, the parties did not cite any law or
regulation that obligates Agency to incur this additional cost. In addition, the following evidence
reveals that even after some of these employees did undergo additional training, they still lacked the
technical proficiency and required certifications for the new positions.

Barry Gersten (Transcript p. 52-53)

Administrative Judge: And did the Agency think about giving them the training so
they could get the certifications?

Gersten: I think for many of the people impacted by the RIF, they actually did
have to go through the training, but that they didn’t retain or have the skills to do

the work, though. [sic].
Administrative Judge: They went through the training, but they didn’t pass the test.

Gersten: They didn’t take the test. They went through some training in some of
the areas that we were pursuing, but they did not use those skills or absorb or
retain them. So the training was not effective for them to contribute to the
footwork that we were trying to get done.

Barry Gersten (Transcript p. 59-60)

Q: You testified that the employees—or some of the employees were RIF'd because
they lacked the skill set to perform Microsoft...How did you know they lacked the
skill set to perform Microsoft?

Gersten: From interactions with them, requesting them to perform certain tasks
and them being unable to do so.

...So the tests are at the initiative of the employee. They are not a directive. There
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could be a requirement for them in some positions, but it’s not 2 directive from
me that they need to take the test.

Q: Did any of the contractors perform work that had been performed by employees
who were RIF’d?

Gersten: No.

Diana Haynes Walton (Transcript p. 112-113)

Q: But there was nothing requiring the positions occupied by individuals to be
abolished; correct? The 334 positions that were occupied by individuals, nothing
required you to abolish them in 2011? Nothing changed, correct?

Walton: Well, what changed was Mr. Gersten did an assessment of his staff and
determined he needed IT (Information Technology) specialists. And IT, if you
look at the job series for Computer Specialists and the job series for IT
Specialists, they’re different jobs.

Thus, based on the evidence adduced at the hearing, I make the following additional
findings of fact: The separated Employees were the only members of his or her competitive
level; their former positions were abolished; and their technical skills and/or certifications did
not meet the new job requirements. I also find that despite whatever additional training that
Employees underwent, they still failed to exhibit the required technical proficiency or pass the
certification required for positions created after the realignment. I also find that because Agency’s
computer related positions were to be abolished, there were no positions for Employees to job
share nor were reduced hours an option.

Therefore, I find that even if Agency had considered job sharing and reduced hours for
Employees, the RIF would still have occurred. Accordingly, I conclude that, based on these
particular set of facts, Agency’s failure to either consider job sharing and reduced hours, or more
specifically, its failure to meet its burden of proof that it considered such, is harmless error. Thus,
in accordance with 6-B DCMR § 2405.7, the RIF is upheld.

ORDER

It is hereby ORDERED that Agency’s action of abolishing Employees’s positions
through a Reduction-In-Force is UPHELD.

FOR THE OFFICE: Joseph E. Lim, Esq.
Senior Administrative Judge



. NOTICE OF A.PP_EALS RIGHTS . _

* This is an Initial Decision that will become a final decision of the Office of
Employee Appeals unless either party to this proceeding files a Petition for Review
with the office. A Petition for Review must be filed within thirty-five (35)
. calendar days, including holidays and weekends, of the issuance date of the Initial

Decision inthe case. o
All Petitions for Review must set forth objections to the Initial Decision and
1. New and material ‘evidence is available that, despite due diligence, was
not available when the record was closed; ,

2. The .decision of the presiding official is based on an erroneous
interpretation of statute, regulation, or policy;

. 3. The finding of the presiding official are not based on substantial
evidence; or '

4. The Initial Decision did not address all the issues of law and fact properly
raised in the appeal. | '

All Petitions for Review should be supported by references to applicable
laws or regulations and make specific reference to the record. The Petition for
Review, containing a certificate of service, must be filed with Administrative
Assistant, D.C. Office of Employee Appeals, 955 L’Enfant Plaza Suite 2500,
Washington, D.C. 20024. Four (4) copies of the Petition for Review must be filed.
Parties wishing to respond to a Petition for Review may file their response within
thirty-five (35) calendar days, including holidays and weekends, after the filing of
the Petition for Review. ‘ .

Instead of filing a Petition for Review with the Office, either party may file a
Petition for Review in the Superior Court of the District of Columbia. To file a
Petition for Review with the Superior Court, the petitioning party should consult.
Superior Court Civil Procedure Rules, XV. Agency Review, Rule 1.
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Attachment 2

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CIVIL DIVISION
SAMSON ADEBOYE : Case Number: 2017 CA 2469 P(MPA)
v. :  Judge: Florence Y. Pan

DISTRICT OF COLUMBIA
OFFICE OF EMPLOYEE APPEALS

ORDER

This matter comes before the Court upon consideration of Samson Adeboye’s
(“petitioner”) Petition for Review of Agency Decision (“Pet.”), filed on April 7, 2017. Petitioner
requests review of an Opinion and Order on Petition for Review, issued by the District of
Columbia Office of Employee Appeals Board (“the Board”) on March 7, 2017. On August 28,
2017, petitioner submitted a brief in support of his petition (“Pet. Brief”). On October 2, 2017,
the District of Columbia Metropolitan Police Department (“MPD”), as an intervenor, filed a brief
in support of the Board’s Decision. The Office of Employee Appeals (“OEA”) has not filed a
brief in response to the petition for review.

The Court has considered the pleadings, the relevant law, and the entire administrative
record. The Court also held 2 hearing on the petition on February 9, 2018. For the following
reasons, the Court grants the petition for review in part, and remands this case to the OEA for
further proceedings on the narrow issue of whether MPD met its burden of demonstrating that it
considered job sharing and reduced hours pursuant to D.C. Code § 1-624.02(a)(4).

PROCEDURAL HISTORY

The instant petition for review arose out of petitioner’s separation from employment with

the Office of the Chief Information Officer (“OCIO”) at MPD pursuant to a Reduction in Force

(“RIF”). See generally Pet. Petitioner was employed as a staff assistant with MPD for 17 years,



and was employed by the District of Columbia government for 19 years in total. See AR.at!l.
Pursuant to Title 6 of Chapter 24 of the District of Columbia Personnel Regulations, a RIF must
be preceded by a realignment within that agency. See, e.g., AR. at 26. RIF procedures are
either governied by D.C. Code §§ 1-624.02 and 04, or by § 1-624.08. See A.R. at 710. Sections
1-624.02 and 1-624.04 are generally applicable, while Section 1-624.08 (the Abolishment Act),
only applies where the RIF is conducted for budgetary purposes. See A.R. at 748,

On August 24, 2011, Cathy L. Lanier, Chief of Police for MPD, submitted a
memorandum to Allen Lew, City Administrator, “requesting authorization to realign programs
and functions” within the OCIO, and to “abolish 14 positions in the OCIO™ through a RIF. See
A.R. at 26. Attached to the memorandum was Administrative Order-FA-2011-01, which
included the 14 positions selected for abolishment pursuant to the RIF, including petitioner’s
staff assistant position, Series/Grade CS-301-9. See A.R.at27. The Realignment Approval
Form (“RAF™), which must be approved before a RIF can be implemented, was approved by
Shawn Y. Stokes, the Director of the District of Columbia Department of Human Resources
(“DCHR”) on September 8, 2011, and the City Administrator concurred on September 13, 2011.
See AR. at 357. Petitioner challenges the authenticity of the signature of the City Administrator
on the RAF. See Pet. Br. at 9-12. On September 14, 2011, the RIF was approved by Mr. Stokes.
See A.R. at 31, That same day, petitioner received a letter from the Chief of Police, providing
him with 30 days’ notice that, due to a RIF in competitive area DS-0301-09-04-N, he would be
separated from service, effective October 14, 2011. See A.R. at 7-8.

Initial Decision
On November 10, 2011, petitioner filed an appeal of his termination with OEA. See A.R.

at 1. In his appeal, petitioner indicated that on September 14, 2011, he filed an “oral




grievance[,]” and that a decision regarding this grievance was issued on October 7, 2011. See
AR. at 1, 4. Petitioner further asserted that MPD “improperly performed a RIF and failed to
engage in good faith practice in initiating the RIF. The RIF was not initiated for the purposes of
the budget, realignment, or reorganization, under {6 DCMR § 2401], but solely to reclassify
existing positions.” See A.R. at 5. He also argued that “the Agency did not provide
opportunities to fill other positions or training for reclassified positions[,]” and thus “failed to
take steps to minimize adverse impacts on the employees or the Agency, as required under [6
DCMR § 2403].” See id. Further, he asserted that “competitive levels, retention standing and
employee retention register were not properly defined under . . . [6 DCMR §§ 2408-2421]" and
that MPD “failed to follow established past practices and procedures” by “fail[ing] to engage in
Impact and Implementation (I & [) bargaining prior to the RIF,” which is required by the
Collective Bargaining Agreement. See id.

On August 2, 2013, the appeal was assigned to Administrative Law J udge Joseph E. Lim
(“ALJ”). See AR. at 714. On October 3, 2013, the ALJ ordered the parties “to brief the statutes
applicable to this RIF.” See A.R. at 710. On February 27, 2014, the ALJ determined that,
because MPD did not cite a budgetary rationale for the RIF, the RIF is governed by D.C. Code
§§ 1-624.02 and 1-624.04. See A.R. at 262. In the proceedings before the ALJ, MPD argued
that (1) the RIF was conducted due to a shortage of work and realignment; (2) 6 DCMR § 2403
does not require MPD to minimize adverse impacts, but merely provides that an agency may do
s0; (3) MPD was not required to provide petitioner with opportunities to fill other positions or
training for reclassified jobs; (4) petitioner was given proper notice; and (5) OEA lacks

jurisdiction over interpretation of collective bargaining agreements. See A.R. at 348-350.



In response, petitioner argued that MPD improperly conducted the RIF because (1) MPD
failed to follow realignment procedures, including obtaining the necessary approval to conduct
the RIF; (2) the RIF was based on documents that contained harmful errors as to “the employees
list of positions in the current organizational chart, staffing patterns and realignment crosswalk”;
(3) MPD failed to provide petitioner with one round of lateral competition, to properly include or
apply the priority reemployment list, to provide appropriate notice to petitioner, and to consider
job sharing and reduced hours prior to conducting the RIF, as required by D.C. Code § 1-624.02;
and (4) there was not a shortage of work and realignment of petitioner’s position could have been
accomplished without the RIF. See A.R. at 380-405.

On July 7, 2015, the parties appeared for a hearing before the ALJ, at which the ALJ
heard testimony from nine witnesses. See A.R. at 710-714. On August 25, 2015, the ALJ issued
his Initial Decision, addressing two issues: (1) “[wlhich D.C. RIF statute, D.C. Official Code §
1-624.08 (Abolishment Act) or D.C. Official Code § 1-624.02 and 1-624.04, applies where the
Agency’s stated rationale for its RIF is realignment and work shortage™; and (2) “[w]hether
Agency’s action separating Employee pursuant to a RIF was conducted in accordance with
applicable law, rule or regulation.” See A.R. at 710-711.

The ALJ upheld the RIF, holding that (1) the RIF was “conducted for non-budgetary
reasons, and thus is governed by D.C. Official Code § 1-624.02 and 1-624.04 and not with the
Abolishment Act”; and (2) the RIF was conducted in accordance with applicable laws, rules, or
regulations. See A.R. at 715-721. With respect to the legality of the RIF, the ALJ determined
that (1) City Administrator Lew’s signature on the “RIF documents” is “timely and authentic”,
see A.R. at 719; (2) the information on petitioner’s retention register is accurate and he was the

sole occupant of the Staff Assistant position, grade 9; (3) petitioner failed to show that certain




information on his Personnel Standard Form 50 was inaccurate, which undercuts plaintiff’s
allegation that MPD failed to allow him one round of lateral competition within his competitive
level, see A.R. at 719; (4) because petitioner was the only occupant of his competitive level, and
the entire competitive level was abolished, the provisions of D.C. Code § 1-624.08(e) (requiring
one round of lateral competition), and the related provisions of S DCMR § 1503.3, are
“inapplicable, and the Agency is not required to go through the rating and ranking process
described in that chapter relative to abolishing [Mr. Adeboye’s] position,” see A.R. at 719-20;
(5) petitioner received proper notice of separation from service; and (6) OEA lacks authority to
review MPD’s decision to retain or abolish particular positions during a RIF. See AR. at 720-
21.
The OEA Board Decision

On September 29, 2015, Mr. Adeboye petitioned the Board to review the ALJ’s Initial
Decision. See A.R. at 724. Petitioner argued that the Initial Decision did not adequately address
his arguments that: (1) MPD did not receive the necessary approvals or concurrence for the RIF;
(2) MPD relied on inaccurate documentation in seeking approval of the realignment and RIF; (3)
MPD failed to timely place petitioner on priority reemployment as required by D.C. Code § 1-
624.02(a)(3); and (4) MPD failed to consider job sharing or reduced hours as required by D.C.
Code § 1-624.02(a)(4). See A.R. at 726-731.

Petitioner also argued that petitioner was placed in the incorrect competitive level, and
that the RIF was based on documents that contained inaccurate information. See A R. at 732-
735. MPD argued that (1) the ALJ considered all claims raised by the facts; (2) petitioner's
competitive level was correctly stated; and (3) the Initial Decision was based on substantial

evidence. See A.R. 740-744.




On March 7, 2017, the Board issued its Opinion and Order on Petition for Review,
denying the petition for review on the grounds that (1) “there is substantial evidence in the record
to support a finding that [e]mployee was separated from service pursuant to the RIF in
accordance with all applicable laws, rules, and regulations”; and (2) the Initial Decision
addressed all the issues raised in petitioner’s appeal. See A.R. at 747-759.

Specifically, the Board held that the ALJ sufficiently addressed petitioner’s argument that
MPD did not receive the necessary approvals for the RIF and that MPD utilized inaccurate and
incomplete documents to support the institution of the RIF. See AR. at 761-762. With regard to
petitioner’s job sharing argument, the Board found that petitioner “failed to present any
documentary or testimonial evidence to support a finding that it did not consider these actions
prior to conducting the RIF[,]” and that “it is within the Agency’s discretion to consid;:r job
sharing or reduce hours{,]” citing 6 DCMR § 2404.1, which provides that “[a]n employee may be
assigned to job sharing ot reduced working hours” under certain conditions.! See A.R. at753; 6
DCMR § 2401.1. The Board also noted that “the Office has no authority to review management
considerations that underlay Agency’s exercise of its discretion.” See A.R. at 753. With regard
to priority re-employment, the Board found that the record indicated that petitioner was placed
on the priority re-employment list and that petitioner failed to present evidence that MPD
violated this requirement. See A.R. at 754. The Board also held that petitioner was placed in the

correct competitive level. See AR. at 756-757.

! The Board also referenced § DCMR § 2403.2 , which provides that “{ajn agency may, within its budget
authorization, take appropriate action, prior to planning a reduction in force, to minimize the adverse impact on
employees or the agency[,]" and that one example of such an action is job sharing and reduced working hours. See 6
DCMR § 2403.2.




The Petition for Review

Following the issuance of the Board’s Decision, petitioner filed the instant petition for
review. See generally Pet.; see also Pet. Br. Petitioner contends that the Board's Decision
should be reversed and vacated because it is not supported by substantial evidence and is clearly
erroneous as a matter of law. See Pet. Br. at 1. Petitioner argues that the following findings are
not supported by substantial evidence: (1) the RAF was signed by the City Administrator prior to
MPD conducting the RIF; (2) MPD received the required approval prior to conducting the RIF;
and (3) the documentation used to support the RIF was accurate. See Pet. Br. at 9-18. Second,
petitioner conte;xds that the ALJ’s conclusion that petitioner was required to present evidence
that MPD did not consider job sharing and reduced hours is contrary to law, because MPD has
the burden to prove that they considered job sharing and reduced hours before instituting the
RIF. Seeid. 18-19.

The OEA did not file a brief in response to the petition for review. MPD, as an
intervenor, filed a brief in support of the Board’s Decision, arguing that (1) there is substantial
evidence that the City Administrator’s signature on the RAF was authentic; (2) substantial
evidence shows that the RIF was approved by the Director of the Department of Human
Resources; (3) petitioner fails to establish errors in the RIF documents or that MPD conducted
the RIF improperly; and (4) the ALJ addressed petitioner’s argument regarding job sharing, but
determined that, as the ALJ, he did not have the authority to “review management
considerations[,]” and, in any event, the consideration of job sharing is permissive, not

mandatory.? See MPD Br. at 11-18.

2 MPD attaches exhibits to its brief, which it references throughout, that are duplicative of documents in the
Administrative Record. See generally MPD Br.



STANDARD OF REVIEW

When reviewing a decision from an administrative agency, there is a “presumption of
correctness of the agency's decision” and the burden is placed on the petitioner to demonstrate
agency error. See Cooper v. District of Columbia Dep't of Emp't Servs., 588 A.2d 1172, 174
(D.C. 1991). The Court may not set aside an agency decision if it is “supported by substantial
evidence in the record as a whole and not clearly erroneous as a matter of law.” See Super. Ct.
Civ. R. Agency Review 1(g). If substantial evidence supports the agency’s findings, the Court
must affirm the agency decision even though contrary evidence may also exist in the record. See
Ferreira v. District of Columbia Dep't of Emp't Servs., 667 A.2d 310,312 (D.C. 1995). “The
corollary of this proposition, however, is that we are not obliged to stand aside and affirm an
administrative determination which reflects a misconception of the relevant law or a faulty
application of the law.” See Zenian v. D.C. Office of Employee Appeals, 598 A.2d 1161, 1166
(D.C. 1991).

ANALYSIS
1. Authenticity of the Realignment Approval Form

The decision below that the RAF authorizing the RIF in this case was authentic is
supported by substantial evidence. See A.R. at 357. Before a RIF may be implemented, a
realignment must be approved by the Director of DCHR, and the City Administrator must
concur, through the signing of a RAF. See AR. at 173. The RAF containing the City
Administrator’s signature was not initially produced, and petitioner therefore argued that,
because this signature is required, the RIF was conducted without the proper authorization. See
Pet. Br. at 9-12. The signed RAF was then produced by MPD late in the administrative

proceeding, and plaintiff argued to the Board, and now argues to this Court, that the ALJs



determination that the signature on this form is authentic is not supported by substantial
evidence. See id.

Petitioner argues that the ALY deemed City Administrator Allen Lew’s signature on the
RAF authentic without thoroughly addressing the arguments raised in his April 3, 2015, brief.
See id. at 9-12. Specifically, petitioner contends that Mr. Lew’s testimony does not establish that
he signed the RAF on September 13, 2011, because Lew did not remember signing this
particular document and initially stated the incorrect date. See id. at 10; A.R. at 464. Moreover,
plaintiff argues that the production of the signed RAF late in the administrative proceeding
“call[s] into question the veracity of the document.” See Pet. Br. at 11. Petitioner further
challenges the authenticity of the RAF with the testimony of Lewis Norman, a DCHR employee,
who recalled “dropping off the realignment and RIF packages, but could not name anyone clse
who had actually seen the realignment package completed and signed by the City
Administrator.” See id.

Petitioner also argues that the ALJ in two other OEA proceedings regarding the same RIF
(and thus involving the same documents, including the RAF challenged by petitioner) reversed
the RIF because MPD did not produce a copy of the RAF signed by the City Administrator.’ See
Pet. Br. at 12. After the signed RAF was located, MPD appealed, but the ALJ upheld his
decision, stating on remand in both cases that, “upon consideration of the testimony produced by
Mr. Lew and Mr. Norman, and the newly-produced RAF, I am unpersuaded that the Agency has
met its burden of proof in establishing the authenticity of the newly-produced RAF.” See Pet.

Br. at 13.

3 The cases arc Wanderline Benjamin Banks v. MPD, OEA Matter No. 2401-0027-12 (October 28, 2014) and
Lynn Butler v. MPD, OEA Matter 2401-0029-12 (October 28, 2012).
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MPD does not dispute that the RAF signed by City Administrator Lew was not produced
during discovery. See MPD Br. at 12. MPD also acknowledges the findings about the RAF that
were made in other OEA proceedings. But MPD argues that those determinations should not
affect this Court’s review of the ALJ’s finding in the instant case that the RAF document was
authentic, as the ALJ’s finding was “based on testimony and documents[.]” See id. at 13.

The determination that the RAF was authentic is supported by substantial evidence.
First, City Administrator Lew testified that he signed the RAF on September 13, 2011. See AR.
at 461-462. Although Mr. Lew did not recall signing that particular RAF, he stated that he signs
thousands of documents. See A.R. at 464. Second, although the signed RAF was not initially
produced in discovery, it was later found, and the ALJ determined that it was authentic. See Pet.
Br. at 9; A.R. at 133-34. On December 19, 2014, Mr. Norman, at the time a Human Resources
Specialist in the Department of Human Resources, testified in a deposition that he found the
signed RAF in October of 2014. See A.R. at 228. Further, Mr. Norman testified that he
remembered being notified on September 13, 2011, that the City Administrator had signed the
RAF. See AR. at 222. At the hearing before the ALJ, Mr. Norman testified that “the RIF
process was adhered to and the RIF documents were accurate.” See A.R. at 713. Moreover, Mr.
Norman testified that he remembered the signed package — including the RAF — being delivered
to him, but that the RAF was subsequently misplaced during an office move. See A R. at 629-
630.

Although there may be evidence in the record supporting petitioner’s argument that the
RAF was not timely signed, or that the document was falsely signed after the RIF was reversed
in the other administrative proceedings, substantial evidence supports the ALJ’s finding of the

RAF’s authenticity in this case. The Court must accept those findings, “even though there may
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also be substantial evidence in the record to support a contrary finding.” See Baumgartner v.
Police & Firemen’s Retirement & Relief Bd., 527 A.2d 313,316 (D.C. 1987). Moreover, the
decision of ALJ Cannon in two other administrative proceedings that the newly discovered RAF
could not be authenticated does not undermine the ALJ’s determinations in this case. The Court
has no way of knowing what evidence was presented to ALJ Cannon in those other cases, and
the fact that ALJ Cannon made an inconsistent determination in unrelated proceedings is of no
moment. Petitioner’s arguments about the RAF therefore provide no basis to reverse the
determination of the Board.
2. Approval of the Reduction in Force

Petitioner next argues that the determination that MPD received the necessary approval
for the RIF is not supported by substantial evidence. See Pet. Br. at 14. Specifically, petitioner
contends that the Administrative Order requesting approval of the RIF was not signed by the
City Administrator, as required. See id.; AR. at31. Petitioner asserts that “the OEA dismissed
this argument, without addressing the fact that the RIF documents referenced by the [ALJ] in his
Decision are separate from the RAF documents.” See Pet. Br. at 15.

MPD argues that the RIF was approved by Shawn Stokes, the Director of DCHR, who
“has been delegated the personnel authority of the Mayor Pursuant to Mayor’s Order 2008-92,
dated June 26, 2008, and that authority extended to approving RIFs.” See MPD Br.at 15. MPD
therefore asserts that only the Director of DCHRs signature was required. See id. Further,
MPD points to the ALJ’s conclusions, affirmed by the Board, that “the signatures on the RIF
documents are authentic, timely, and properly procured in accordance with the RIF

regulations[.]” See id. at 16.
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Mayor’s Order 2008-92 provides, in relevant part, that “[t]he Director, D.C. Department
of Human Resources (DCHR), is delegated the authority vested in the Mayor to implement the
CMPA and, with the concurrence of the City Administrator or the Mayor, to issue rules and
regulations to implement the CMPA.” See MPD. Br. Ex. 3. At the hearing before the ALJ,
Diana Haynes-Walton, at that time the Director of Human Resources with MPD, testified that the
Mayor’s Order delegated the authority to approve Reductions in Force to the Director of DCHR.
See A.R. at 544. In this case, the Administrative Order approving the RIF was signed by Mr.
Stokes on September 14, 2011. See A.R. at 31. The RIF was therefore approved by'thc director
of DCHR, as required by Mayor’s Order 2008-92. The determination that the RIF was properly
approved is not clearly erroneous, and the Court therefore declines to grant the petition for
review on this ground.

3. Accuracy of Reduction in Force Supporting Documents

Petitioner also argues that the documentation used to conduct the RIF contained “false
and inaccurate information.” See Pet. Br. at 16. Specifically, petitioner asserts that the
Organization Realignment Plan (“ORP”) documents, including “the organizational chart,
Staffing Pattern and Realignment Crosswalk,” are inaccurate and that the ALJ and Board failed
to adequately address the errors contained in these documents. See id. The particular problems
petitioner raises with the documents are: (1) the current organizational chart, staffing pattern, and
realignment crosswalk contained inaccurate series/grade identifiers, and thus three of the five
“documents created to establish the need or rationale for the realignment were an inaccurate
reflection of the Agency’s actual composition™; and (2) the executive summary, created to
support the RIF, indicates that only five employees subject to the RIF would lose their jobs, but

in fact 12 were not placed in a D.C. government job. See id. at 17. Petitioner specifically notes
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that “[i]n all three documents, it lists that there are three DS-334-12’s who are employed by and
affected by the realignment,” but that this is inaccurate, because Darryl Boone, one of the three
employees listed as a DS-334-12, “was not a DS-334-23, but rather was a DS-334-13.” Seeid.

In response, MPD argues that, “[a}ssuming, without conceding, that [these] documents in
the ORP misstated the grade level of Darryl Boone, [petitioner] has failed to show how the emror
affected his separation.” See MPD Br. at 17. Further, MPD notes that “the [Administrative
Order] that requested the RIF and was approved by Shawn Stokes comectly identified the grade
level of Mr. Boone as DS-334-13.” See id. With respect to the executive summary, MPD
contends that petitioner “has failed to show that [MPD] was bound by the project estimates made
in the Executive Summary.” See id. Moreover, MPD argues that “the RIF documents, which
included the RIF approval form and the signed RAF, were timely and properly procured[.]” See
id.

Although the Board did not address this argument in detail, the ALJ determined that
“[pJursuant to the approval to conduct the RIF, and in accordance with applicable RIF
regulations, competitive levels were identified and retention registers were developed.” See AR.
at 715. The ALJ further determined that “[a]ll of the information contained in [petitioner’s]
retention register that was used to determine his retention standing were accurate.” See id.
Petitioner fails to demonstrate why an inaccuracy in another employee’s grade level requires
reversal of the decision below, where both the Board and the ALJ determined that the RIF
documents were done in accordance with applicable regulations. Similarly, petitioner fails to
demonstrate that MPD was bound by the information contained in the executive summary. The

determination that the documents supporting the RIF were accurate (or that the inaccuracies did
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not affect the outcome for petitioner) was based on substantial evidence. This argument
therefore provides no basis for he Court to reverse the determination of the Board.
4. Job Sharing and Reduced Hours

Finally, petitioner argues that the RIF did not comply with D.C. Code § 1-624.02(a)(4),
which provides: “[r]eduction-in—fo)rce procedures . . . shall include . . . (4) Consideration of job
sharing and reduced hours[.]” See Pet. Br. at 18; D.C. Code § 1-624.02(a)(4). Petitioner asserts
that MPD failed to establish that it considered job sharing or reduced hours when implementing
the RIF. See Pet. Br. at 19.

The Board determined that “[w}hile Employee maintains that [MPD] was required to
consider the options of job sharing and/or reduced hours, he failed to present any documentary or
testimonial evidence to support a finding that it did not consider these actions prior to conducting
the RIF.” See A.R. at 753. Petitioner argues that this determination is contrary to law because it
“plac[es] the burden on [p]etitioner to establish that the Agency did not consider job sharing.

Yet the burden in a RIF action, once jurisdiction is established, is on the Agency to show it
complied with the Statute.” See Pet. Br. at 19. The Board noted that “the use of the word ‘may’
under (6 DCMR § 2401.1] indicates that it is within the Agency’s discretion to consider job
sharing or reduced hours.” See A.R. at 753. The Board also relied on 6 DCMR § 2403.2, which
provides that “{a]n agency may, within its budget authorization, take appropriate action, prior to
planning a reduction in force, to minimize the adverse impact on employees or the agency[,]”
and determined that such permissive actions could include job sharing and reduced working

hours, See 6 DCMR § 2403.2.

4 6 DCMR § 2404.1 provides that “[a]n employee may be assigned to job sharing or reduced working hours”
under certain conditions. See 6 DCMR § 2404.1.
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The Board’s determination with respect to the consideration of job sharing and reduction
of hours was clearly erroneous. Contrary to the Board’s analysis, the burden of proof with
respect to whether MPD considered job sharing and reduction of hours was on MPD, not on
petitioner. See 6 DCMR § 628.2 (“The employee shall have the burden of proof as to issues of
jurisdiction, including timeliness of filing. The agency shall have the burden of proof as to all
other issues.”). Under 6 DCMR § 628.2, it was MPD’s burden to establish that the RIF complied
with all applicable statutes and regulations, including § 1-624.02(a), which sets forth what must
be included in a RIF procedure, and requires that the agency consider job sharing and reduction
of hours. The Board erroneously affirmed the ALY’s decision on the ground that petitioner failed
to present evidence that MPD had not considered job sharing or reduced hours, where, in fact,
petitioner was not required to present such evidence. See AR.at753.

Moreover, the Board's determination that MPD was not required to consider job sharing
and reduced hours was incorrect. A plain reading of D.C. Code § 1-624.02(a) demonstrates that,
while an agency is not required to implement job sharing or reduced hours, an agency must
consider such measures in implementing a RIF. See D.C. Code § 1-624.02(a). The two
regulations referenced by the Board do not contradict the language of § 1-624.02(a). The first
discusses the circumstances under which an employee may be assigned to job sharing or reduced
working hours. See 6 DCMR § 2404.01. The second regulation provides that, prior to planning
a reduction in force, an agency may take certain actions; it does not address the subject matter of
§ 1-624.02(a), which sets forth the procedures for a reduction in force. Compare 6 DCMR §
2403.2 with D.C. Code § 1-624.02(a).

Nor may the Board’s determination be upheld based on the assertion of the ALJ “that [the

OEA] does not have the authority to determine whether an agency’s RIF was bona fide[,]” citing
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Anjuwan v. D.C. Dep't of Pub. Works, 729 A.2d 883 (D.C. 1998). The Court of Appeals held in

Anjuwan that the OEA does not have “authority to determine broadly whether the RIF violates
any law. The OEA’s authority is nacrowly prescribed. An employee subject to a RIF may file an
appeal with the OEA if the ‘agency has incorrectly applied the provisions of this subchapter or
the rules and regulations issued pursuant thereto.”” See Anjuwan, 729 A.2d at 885 (emphasis in
original) (internal citations omitted). Petitioner’s challenge to the RIF procedures in this case
falls within OEA’s jurisdiction because it is based on MPD’s alleged failure to follow the
requirements of D.C. Code § 1-624.02.

In sum, the Board erred in its consideration of petitioner’s claim that MPD had failed to
consider job sharing and reduced hours in implementing the RIF. The Board incorrectly placed
the burden of proof on this issue on petitioner, in contravention of 6 DCMR § 628.2; and failed
to recognize that MPD was required to consider job sharing and reduced hours, under D.C. Code
§ 1-624.02(a).

Accordingly, it is this 13" day of February, 2018, hereby

ORDERED that the petition for review is GRANTED; and it is further

ORDERED that the case is remanded to the OEA for further proceedings consistent with
this opinion.

SO ORDERED.

Judge Florence Y. Pan
Superior Court of the District of Columbia
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Copies to:

Robert Shore, Esq.
Counsel for Petitioner

Sheila Barfield, Esq.
Counsel for Respondent OEA

Frank McDougald, Esq.
Counsel for Intervenor MPD

17



GbVERNMENT OF THE DISTRICT OF COLUMBIA

.. EPLY TO:
OFFICE OF EMPLOYEE AFFRALS : | {3 955 LEnfant Plaza, SW.
L. Suite 2500
Co H¥ilCl ) Washington, DC 20024
i }727-0004
i DEC 7- 2018 F&?zzoz);zrsem
Yupadios Comi{ the
SUPERIOR COURT OF THE BISTRIETHF COQLUMBIA
)
SAMSON ADEBOYE, ) _
) Case No. 2018 CA 006767 P(MPA)
Petitioner )
\A ) Judge Florence Y. Paxig e
) ‘] -'.:':'.7-
DISTRICT OF COLUMBIA ) {‘
OFFICE OF EMPLOYEE APPEALS, ) ‘
)
Respondent. )
)
CERTIFICATE OF FILING

. I hereby certify that this is the true and correct official case file in the matter of Samson
Adeboye v. Metropolitan Police Department, OEA Matter No. 2401-0024-12R18. The record

consists of two volumes containing fifty-one (51) tabs.

(gatka

ynter Clarke
Paralegal Specialist
U m
\\‘“‘\QRO W /;” ll,’
S R !
S E R Pug District of Columbia: 88
P AOE Subscribed and Swom to before me

thS s day of, mﬂ_ﬂl@r _ﬁ&OiB X

1o3i  EXPIRES gg <3 ; X
70y, 6/14/202L 5 8¥ O Rukolo i Eé’ o
e M [asheka Brown Bassey, Notary | ol

L T AW
S A My commission expires June-14, 2021







5 . [ ovad
o s

m e
i 73
SUPERIOR COURT OF THE DISTRICT OF COLUMBIA%Q S om
CIVIL DIVISION ' ;;’,:, S o
e ;;g - 1
RICKEY ROBINSON, ) o <
7717 Greenleaf Road ) m .&g‘
Landover, MD 20785, ) % -
Petitioner, ) ]
)
. g Mise. No. o
==
DISTRICT OF COLUMBIA )
OFFICE OF EMPLOYEE APPEALS, ) (OEA Matter No. 1601-0045-17)
955 L’Enfant Plaza, SW Suite 2550 )
Washington, DC 20024, )
Respondent. )
)

)Employw-i’cﬁﬁoner Rickey Robinson, pro se, files this petition for review of the Initial
Decision of the D.C. Office of Employee Appeals, dated September 24, 2018, in the matter of
Rickey Robinson v. Department of Forensic Services, OEA Matter No. 1601-0045-17,
Administrative Judge Michelle R. Harris presiding, and all rulings encompassed therein. A copy
of the Initial Decision is attached to this petition. Petitioner seeks to have the Initial Decision
reversed, with a decision in his favor, or a remand of the matter for hearing.

The interested parties are:

DIS'IRICT OF COLUMBIA OFFICE OF EMPLOYEE APPEALS

955 L Enfant Plaza, SW Suite 2550

Washington, DC 20024

Lashka Brown Bassey, Esq.
General Counsel

955 1.’Enfant Plaza, SW Suite 2550
Washington, DC 20024

Employee:

RICKEY ROBINSON
7717 Greenleaf Road
Landover, MD 20785

N_———__



Employing Agency:

Department of Forensic Services

c/o Nada Paisant, Assistant Attorney General
Personnel and Labor Relations Section
Office of the Attorney General

441 4th Street NW, Suite 1180N

Washington, DC 20001

Office of the Attorney General:

Karl A. Racine

¢/o Nada Paisant, Assistant Attorney General
Personnel and Labor Relations Section
Office of the Attorney General

441 4th Street NW, Suite 1180N

Washington, DC 20001

Dated: October 29, 2018

Landover, MD 20785
202-704-3173
Rickrob4255@gmail.com
Petitioner Pro Se



/-‘—;;ea: This decision may be formally revised before it is published in the District of Cohumbia Register and the
Office of Employes Appeals’ website. Parties should promptly notify the Office Manager of eny formal errors so
that this Office can correct them before publishing the decision. This notice is not intended to provide an
opportanity for a substantive challengs to the decision.

THE DISTRICT OF COLUMBIA
BEFORE

THE OFFICE OF EMPLOYEE APPEALS

In thie Matter of:

RICKEY ROBINSON,
Employee

v.

OEA Matter No. 1601-0045-17

D.C. DEPARTMENT OF
FORENSIC SCIENCES,

Agency

Date of Issuance: September 24, 2018

Michelle R. Hatris, Esq.
Administrative Judge

s Snet? Yo St i Nt st S ot St Nt e

Raymond C. Fay, Esq., Employee Representative
Nada Paisant, Esq., Agency Representative

On May 8, 2017, Rickey Robinson (“Employee™) filed a Petition for Appeal with the Office
of Employee Appeals (“OEA™ or “Office™) contesting the District of Columbia Department of
Forensic Sclences’ (“Agency” o;'mmmmmmmmmmpmuaﬁc
Equipment Mechanic/ Lab Support Repairer', effective April 8, 2017. Agency filed its Answer and
Motion to Dismiss Employee's Petition for Appeal on July 22, 2017. Following an unsuccessful

attempt at mediation, this matter was assigned to the undersigned Administrative Judge (“AJ”) on
August 21, 2017.

On Angust 23, 2017, I issued an Order convening a Prehearing Conference in this matter for
September 26, 2017. Both parties appeared for the schoduled Prehearing Conference in this matter.?
Following the Prehearing Conference, I issued an Order on September 27, 2017, requiring both
pearties to submit written briefs based on issues discussed during the conference. Agency’s brief was
due on or before October 31, 2017, and Employee’s Brief was due on or before November 30, 2017.
On October 26, 2017, Agency filed a Consent Motion to Extend the Briefing Schedule. On October
27, 2017, 1 issued an Order grating the motion. Agency's brief was now due on or before November

l *
Employee cited in his Petition for Appeal that bis position was a “Iab support repairer,” however all of his SF-30s reflect A/C
Bmployee did not appear for sny of the scheduled Prehesring Conferences, but was represented by his mtomaey at all
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15, 2017, and Employee’s brief was due on or before December 15, 2017. On November 3, 2017,
Agency filed another Consent Motion to Bxtend the Briefing Schedule, 1 granted this motion on
November 6, 2017, and required that Agency’s Brief be filed on or befors December 8, 2017, and
Employee’s brief was dus on or befors January 8, 2018. Both parties submitted their briefs within
this deadline. Following a review of the briefs submitted; I issued an Order on February 1, 2018,
scheduling & Status/Prehearing Conference for February 20, 2018. On February 15, 2018, Employee,
by and through his counsel, submitted a Consent Motion to Continue the Status/Prehearing
Conference. On February 16, 2018, 1 issued an Order granting Employee’s Motion and rescheduling
the Status/Prehearing Conference for March 14, 2018, Both parties appeared at the Status/Prehearing
Conference. During that conference, the undersigned determined that both parties should submit
supplemental briefs with regard to issues that wers discussed during the conference. As a result, 1
issued an Order requiring Agency to submit its supplemental brief on or before April 6, 2018, and
Employee to submit his brief on or before April 27, 2018. On April 26, 2018, Employee filed a
Consent Motion for an extension of time to file his brief until May 4, 2018. On May 1, 2018, 1
issued an Order granting this request. All briefs have been submitted pursuant to the prescribed
deadline. I have determined that an Evidentiary Hearing in this matter is not warranted. The record

is now closed.
JURISDICTION
The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03 (2001).
ISSUES

1. Whether Agency had causc to take adverse action agsinst Employee; and
2. If so, whether termination was the appropriate penalty under the circumstances.

BURDEN OF PROOF
OEA Rule 628.1, 59 DCR 2129 (March 16, 2012) states:

The burden of proof with regard to material issues of fact shall be by a preponderance
of the evidence. “Preponderance of the evidence” shall mean:

That degree of relevant evidence which a reasonable mind, considering the
record as a whole, would accept as sufficient to find & contested fact more
probably true than untrue.

ORBA Rule 628.2 id  states:

The employee shall have the burden of proof as to issues of jurisdiction, including
timeliness of filing. The agency shall have the burden of proof as to all other issues.

Agenev’a Posjtion

: Apmyaversthatitﬁnllowoddiwpmpriateprooeﬁmswithmgndﬁoadminiamﬁonofﬁw
instant adverse aotion, Agmcycmm&nployeehubemwimwmysmzm&ﬁmhimdu



OEA Matter No. 1501-0045-17
Page3of 9

the Department of Health (“DOH") as an A/C Equipment Mechanic.’ In October 2012, Employce
was reassigned from DOH to Agency in the same position as an A/C Equipment Mechanic, Agency
fisther notes that on July 21, 2016, Employes was formally notified that his position was safety-
sengitive pursuant to the District’s new Suitability regulations.* Agency asserts that on Janusry 27,
2017, Kimary Harmon (*Harmon™), a direct supervisor of Em “phserved Employee’s
behavior as being potentially under the influence of an intoxicant™ Agency cites that the manager
noted that Employes was slurring his spsech and had difficulty communieating. Agency notes that
Harmon enguged another manager, Carla Butier, who agreed with Hermon’s assessment of
Employee. Employee was told to remain at his desk, but left and later informed the mansgement that
he was ill. Agency asserts that on February 3, 2017, following several attempts to follow up with
Employee with regard to the January 27, 2017 incident, Employee had a meeting with Dr. Anthony
Tran (*Dr. Tran™), Public Health Laboratory Directar, and Dr. Jenifer Smith (“Dr. Smith™), Director.®
During this meeting, Agency asserts that Employee told Drs, Tran and Smith that the incident on
January 27, 2017, was due to his “prescribed medications interacting together and that he was
suffering from the Joss of someons close to him.” Agency asserts that both directors told Employee
to scek the assistance of INOVA’s Employee Assistance Program (“EAP") and to call out sick if he
was unable to function at work.” Agency argues that Employes never indicated that he had substance
abuse problems with prescription or illicit drugs.®

On March 1, 2017, Employes was observed again by Harmon who noted that he seemed o
potentially be under the influence of an imtoxicant. Agency states that Harmon indicated that
Employee’s cyes were “half-opened” and his speech was slurred. Harmon agsin enlisted Caria Butler
who agreed that Employee appeared to be under the influence. Agency cites that when Employee
was notified that he was going to be subject to drug and alcohol testing, he became upset and
demanded 1o spesk with his union. Employee spoke with Mr. Carroll Ward, President of the
American Federation of Government Employees (APGE) Local 2978. Following this conversation,
Agency indicated that Employee submitted to the drug test administered by District of Columbia
Humsan Resources ("DCHR™). Agency asserts that on March 6, 2017, the drug screening revealed
Employes tested positive for heroin,”

Following this result, in a letter dated March 6, 2017, DCHR proposed to separate Employee
from his safety-sensitive position for testing positive for a controlled substance. Agency avers that on
April 6, 2017, a bearing officer determined that Agency had met its burden of proof. Agency notes
that on the seme day, Jonjelyn Gamble, Stewnrd for AFGE Local 2978 submitted & response to
DCHR’s proposal to terminste Employee.”® On April 7, 2017, DCHR sent Employee a formal
notice of Separation indicating that he 'would be teriinated effective, Apxil 8, 2017,

Agency argues that it had cause to ferminate Employee and followed all applicable
reguistions and procedures. Agency arguss that Employee’s enrollment in EAP has no bearing on his
positive drug test and that he was terminated appropristely given his safety-sensitive designation,
Further, Agency asserts that Employee did not provide notice of his substance abuse problem, but

:Wsw-tmzmms,mm
% Amticy’s Brief st Pags 4 (December 8, 2017
"id

‘i
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even if he did, it is irrelevant given the circumstances. Agency avers that Employee was classified in
a safety sensitive poaition as of July 2016, and pursuant to that agreement, had 30 days from the time
in which that sppointment was made to give notice of any substance abuse problem. Agency argues
M&nplu;udﬁmﬁvenmoednmgﬁmao-&ywm and that he was made aware that his
_ position was subject to random and reasonable suspicion drug testing. Additionally, Agency argues
that Employee’s disclosure to Drs. Tran and Smith on February 3, 2017, did not constitute any notice
with regard 1o substance abuse issues.

Amywﬂm&»@apm48ummmmgulauumstb3&£mpbwemmmbk

suspicion drog testing, and subsequent separation if found to be under the influence of a controlled

wbslamc As a result, Agency argues that it had cause to separate Employee from service, and that
it did so in accordance with all applicable laws, rules and regulations.

Emplovee's Position

Employee argucs that his termination from his position as a “laboratory support repairer” was
illegal."! Employee cites that during his tonure with Agency, mmmmmamm
on the job injuries. Employee asserts that he was on prescription medicine for the pain, including
morphine.? In late 2016, Employes suffered the loss of a very close friend and began to use “non-
prescribed opiate drugs in similar chemical structure to the morphine to twlerate the back pain."*
Employes avers that in early 2017, he met with Drs. Tmnmﬁ&nﬁhtomﬂfyﬂw;kmcyofhia
pmﬂhmm!udmgdmgm Employee indicates that he did so to be in compliance with his
mm::cfﬁmegﬁeeWod&plwoPohcy Employee cites that Drs, Tran and Smith advised
him to enroll in EAP and to uso administrative leave to participate in the program. Employee avers
that on February 28, 2017, he notified his direct supervisor, Kimary Harmon, that he needed to use
sdministrative leave to attend EAP, but did not disclose the reasons for his enroliment in EAP.

mpmmmmmayhemmbjmma“mxmddmgwnmngbmdex
Harmon' sehknﬁatahctndmnblewcionfen&mnmingﬁnm“"

Bmphyumﬁmhwmbmmmnmmmmmymﬁnw
muupphodmdmammdmdmgpohcy Employee asserts that he complied with the Drug Free
Workplace Policy (Mayor’s Order 90-27, January 31, 1990), but Agency failed to do so. Further,
Employes avers that he notified Agency of his drug problem and that his enroliment in the EAP
preciuded him from being terminated for & positive drug test. Employee also argues that his position
was not “safety-sensitive™ at the time of his termination. Employee cites that his position does not
fall into the description of safety sensitive positions pursuant to DPM § 409.2(s)."”" Employee also
argues that Agency's application of DPM Chapter 4 — Suitability was erronecus in that, ‘the

mmmm%ﬂl“mmmhwﬁmﬁmmm&
collective bargaining agreement.™'® Employee avers that since be is a part of AFGE Local 2798, his
CBA cites in Articls 13 Section 4, that “no disciplinary action shall be taken against any employee
wb!yfnralwhohm,dmgd@mmymmumddmunmsmmlwhnmm
obligations under D.C. Code 1-621.7(3) (1981 ed.)."!? Employee argnes that pursuant to his CBA,

“nmpbyu;mamxamm.zom

“u

“rd otPagel. : :
“Id.nl’ms

' Employoe’s Supplemental Brief at Page 2. (May 4, 2018),
¥ 1k ot Pagn 3.
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that when he accepted the director’s referral to EAP on February 3, 2017, he should have been given
a reasonable time %o improve wprk performance.'® Further, Employee avers that the reasonable
suspicion policy was not appropriately followed bocause Kimary Harmon was not trained to make &
reasonsble suspicion assessment at the time she observed and later reported Employee. Employes
also asserts that the behavior that was witnessed by Ms. Harmon was not unlike behavior she saw on
other occasions during Employee's tenure with Agency.” Employee argues that on January 27,
2017, Ms. Harmon was not yet trained to make a reasonable suspicion assessment. Employce avers
that Agency's safety sensitive policies are vague and its application of the Chapter 4 Suitability

guidelines was improper. As a result, Employee argues that his termination was not appropriste and
should be reversed.

Employee was empioyed by Agsncy as an A/C Equipment Mechanic® on October 1, 2012.#
In 2 Notice of Separation dated April 6, 2017, Employee received a final notice of Agency's decision
to terminate him from his position, citing that on “March 1, 2017, Employee submitted & urine
sample. This sample tested positive for the presence of G-monoacetyl inc (berain) and
morphine. (Positive drug test result, 68 DCMR §§ 428.1 (s) and 1603.3(1))."* The effective date
of the termination was April 8, 2017.

ANALYSIS
Whether Agency had canse for adverse action

Title 1, Chapter §, Subchapter VI of ths D.C. Official Code (2001), a portion of the
Comprehensive Merit Personnel Act, sets forth the law goveming this Office. D.C. Official Code
1-606.03 reads in pertinent part as follows:

(#) An employee may appeal & final agency decision affecting a
performance rating which results in removal of the cmployee
{pursuant to subchapter XTII-A of this chapter), an adverse action for
cause that results in removal, reduction in force (pursuant to
subchapter XXIV of this chapter), reduction in grade, placement on
enforced leave, or suspension for 10 days of more (pursuant to
subchapter XVI-A of this chapter) to the Office upon the record and
pursuant to other rules and regulations which the Office may issue.
(Emphasis added).

18
id
:;lfwb:'mu Eumployee in bis Appea that he memﬁmmw
$ that set forth Petition for Wik
Wmmwwmmmmmwmmuwnwmmmdy
maintenance: and ropeic on voollag ind hesting systems.” (See Employee's Petition for Appeal.) In ts Answer to Employee's
Petition, Agoncy clies st Employee’s SF-50 documents him a8 an A/C Equipment Mochanic, #nd all of Employee's SF-30,
fncluding the one xt ths thne of termisination, reflects his position s A/C Equipmect Mechanie. (See Agency’s Brief at Exhibit 1}
However, Agency citer In Ity Answer S PeoplaSoft indlostes both designations of Laborstory Support Repsirer and AC
Equipment Mochan!o or Employes.
1 Agency’s Answer 1o Emiployee’s Petttion for Apposl (July 2, 2017),
2 Erployee’s Petition for Appeal at Final Notice (May 8, 2017).
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Pursuant to OEA Rule 628.2, 59 DCR 2129 (March 16, 2012), Agency has the burden of
proof by a preponderance of the evidence that the proposed disciplinary action was taken for cause.
Additionally, DPM § 1603.2 provides that disciplingry actions may only be taken for cause.
Employee’s termination was levied pursuant to 68 DCMR §428.1 and DPM 1603.3(i).

In the ingtant matter, on March 1, 2017, Employee was observed by his supervisor, Ki
Harmon (“Harmon™), who believed that he was potentially under the influence of an intoxicant.
Prior to this incident, Employee was previously observed by Harmon on Jenuary 27, 2017, to
possibly be under the influence. Employee left work on sick leave before hs was tested at that time.
On February 3, 2017, Employee met with the directors at Agency. Employee informed the directors
of a personal loss and issues with prescription medication. At that meeting, the directors indicated
that Employee should seek BAP services and use sick leave when needed. .

During the March 1, 2017 observation of Employes, Harmon notified another supervisor,
Carla Butler (“Butler™), who agreed with Harmon’s assessment. As a result, they informoed Employee
that he would be subject to a reasonable suspicion drug test.  Initially, Employee refused and
requested to gpeak to his union. Following a conversation with his union, Employee agreed to be
tested. The test was administered by DCHR. On March 6, 2017, the test results indicated that
Employee had tested positive for heroin. As a result, Employes was terminated pursuant to a final
notice dated April 7, 2017. His termination was effective April 8, 2017.  Agency avers that it
followed all appropriate protocol. Agency cites that Employse was in a safety sensitive position and
was subject to random end reasonable suspicion drug tests. Further, Agency asserts that it properly
followed the suitability guidelines set forth in 6B DCMR §§428.1(a) and 431.1, in its administration
of thiz disciplinary action. Agency asserts that Employee did not provide Agency notice of his
substance abuse issues in the February 3, 2017 meeting with the directors, but avers that even if
Employee had, that it would be irrelevant given the policies sut forth in Chapter 4, and with regard to
the safety sensitive classification of Employee’s position.

Employee arguss that Agency did not appropriately administer the instant adverse action,
and that Agency improperly applied Chapter 4. Employee cites that he because he provided notice to
Agency on February 3, 2017, that he should not have been tested on March 1, 2017, because ha had
enrolled in EAP. Employes avers that Agency failed to follow the requirements of the CBA in
sccardance with the application of the D.C. Code. Employee asserts that he should have been given

the opportunity to fmprove work performance and that Agency failed to follow the Drug Free
Workplace Policy (January 1990).

The undemsigned disagrees with Employee. Employce was employed by agency as A/C
Equipment, and as of July 21, 2016, was notified that this position was designated as safety sensitive,
This designation was pursuant to the 5B DCMR §400 - Suitability policies and Employes signed the
scknowledgement form on July 21, 2016. Employee’s position of record on all of the SF-50s
indicated that he was classified as an A/C Equipment Mechanic and this position was specifically
designated as safety sensitive pursuant to the Chapter 4 Suitsbility instructions with regard to
positions that are subject to enhanced suitability screening® Employee’s position of record required
him to do repairs on equipment within the laboratory and other duties that if performed under the

"kaeMMonmm.mn,quMbyme-mmvhw,mhowww!xmafm
intoxicant. wor was directed to stay st his desk In order i be tested for drugs and alochol. Employes left work that day,
Indioating that be was sick, snd as a result was not tested for drug or alcobol at that time.

¥ Ses. Enployee’s Supplemental Brief st Exhibit 1 (May 4, 2018). See alra, Ageacy’s Brief st Exhibit 2 (Decomber 8, 2017).
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influence, could cause physical harm to him and others. As a result, I find that Employee was duly
notified that his position was safety-sensitive, and that he was made aware that this designation
subjectsd him to reasonable suspicion drug screening if warranted.

In the instant adverse action, on March 1, 2017, Employee was observed by his direct
supervisor trained in reasonsble suspicion, Kimary Harmon, to be potentially under the influence.
Harmon enlisted another supervisor, who was also trained in reasonable suspicion, Carla Butler, who
agreed with Harmon that Employee was potentially under the influence. Pursuant to the reasonable
saspicion guidelines set forth in Chapter 4 Suitability protocols, Employee was told that he would
need to be tested. He initially refused and requested to spesk to his union. Following the opportunity
to confer with his union president, Employee submitted to the testing conducted by DCHR. On
March 6, 2017, the test results came back positive for heroin. Because Employee ocenpied & safety-
sensitive position, he was notified that he would be subject to terminstion. In the final notice dated
April 6, 2017, Employee was notified that he would be separated from service effective April 8,
2017. Employee argues that Harmon was not trained in ressonable suspicion at the time she
observed him; however Employee references a previous incident from January 27, 2017, wherein he
ayers that Harmon was not trained.” Employee does not indicate that Harmon was untrained on
March 1, 2017. Based on the evidence in the record, I find that Harmon was trained in reasonable
suspicion as of February 2017, and that Agency acted in accordance with those guidelines® I also
find that the incident on January 27, 2017, is irrelevant given that Employee was not subject to drug
screening at that time.

Employse also avers that this drug test was pretextual in naturs because he had enrolled in
EAP after disclosing a substance abuse problem to Dr. Tran and Dr. Smith during s meeting on
Februsry 3, 2017. Both Drs. Tran and Smith indicate that Employee never disclosed & substance
sbuse problem; mther he relayed information with regard to the loss of a close friend and interactions
with his prescription medication. The undersigned disagrees with Employee’s assertion. 6B DCMR §
2050.8, provides that an employee’s participation in an EAP “shall not preclude the taking of a
disciplinary action wunder Chapter 16 of these regulations, if applicable or any other appropriate
administrative action, in situctions where such action is deemed appropriate...” Further, the
undersigned finds the notice to be of no relevance in this matter given Employee’s classification as
safcty-sensitive.  Pursuant to the 6B DCMR §426.4, when Employee acknowledged his new
designation as safety-sensitive on July 21, 2016, he had a 30-day time frame in which to disclose any
substance abuse issues and not be subject to possible disciplinary action and be permitted to undergo
treatment. Because this matter occurred on March 1, 2017, { find thet Employes was outside of the
time frame for this to be applicable. Further, Employee admits that he used “non-prescribed opiate
drugs in order to cope with the back pain.”” Employee also admits that he tested positive for illicit
drugs, but felt like he should not bave been tested.

Employes also avers that the “spirit” of the Drug Free Work Policy (1990) and the Col}ective
Bargaining Agreement (CBA) through his union were violated by Agency. The undersigned
disagrees. The provision of the CBA, Article 13, Section 4 provides thet no “disciplinary actions

B pmplayes's Supplemental Brief &t Page 4 (May 4, 2018),

% Cee. Ageucy's Brisf st Exhibit 3 - Deposition of Kimery Herman (Decomber 8, 2017). It should be noted that on pags 55 of
e deposition, Rmploves’s counsel cites in b questioning that Harmon completod tralning in Februsry 2017, Wharefbre, the
undersigned signs that Kimary Harmon wes tralned In ressonsble suspicion 83 of the March 1; 2017, Further, 1 find that the
Inanary 27, 2017 chesrvanos refsrsnced by Employes is irrelevant for the purposes of this satter, becauss Employoe was never
scrooned for drug e ot et thme,

7 pmployer's Brief at Declaration of Empioyes (January 10, 2018).
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shall be taken against any employece solely for alcoholism, drug dependency or emotional
disturbances unless the Employer has met its obligations under D.C. Code §1-621.7(3) (1981.ed).
Here, I find that Agency acted accordingly with the protocols prescribed in 6B DCMR § 428.1 and
§431 and implemented by the District government in 2015. As a result, because Employee was ina
safety-sonsitive position, he was subject to reasonable suspicion drug testing and possible separation
if a test was positive. Wherefore, 1 find that Agency acted in accordance with the D.C. Code
provisions and as a resuit did not violate the provisions of the CBA.

Additionally, 1 find that the Drug Free Workplace Policy encourages District employees to

seek counseling and rehabilitation if they have an issue with drug use, but it does not say that an
is precluded from being separated from service following a positive drug test®
Accordingly, I find that this policy does not apply in these circumstances, given Employee’s safety-
sensitive classification, and that he was subject to the guidelines promulgated in the Suitability
guidelines set forth in 6B DCMR §§ 428.1 and 431. Further, 68 DCMR § 2050.8, provides that an
employee's perticipation in an EAP “shall not preclude the taking of a disciplinary action under
Chapter 16 of these regulations, if applicable or any other appropriate odministrative action, in
situations where such action is deemed appropriate... " Accordingly, 1 find that Agency followed the
prooedures set forth in 68 DCMR § 428.1 and §431, and has adequately proven that there was proper

Based on the aforementioned findings, I find that Agency’s action was taken for cause, and
8s such, Agency can rely on those charges in its assessment of disciplinary actions against Employee.
In determining the appropriateness of an agency’s penaity, OEA has relied on Stokes v. District of
Coluwmbia, 502 A.2d. 1006 (D.C. 1985)% According to the Court in Stokes, OEA must determine
whether the penalty was in the moge aliowed by law, regulation and any applicable Table of
Penalties as prescribed in the DPM; whether the penalty is based on & consideration of relevant
factors and whether there is a clear exvor of judgment by agency. Further, “the primary responsibility
for and disciplining Agency's work force is a matter entrusted to the Agency, not this
Office.™ Tharefore when assessing the appropriateness of s penalty, this Office is not to substitute
its judgment for that of the Agency, but is simply to ensure that “managerial discretion has been
legitimately invoked and property i

* Bmployee's Brief at Exhibit 1 Diug Free Workplace Policy 1990 (January 10, 2018).

® Shairrmaine Chitsams v, D.C. Departwient of Motor Vehicles, ORA Matter No. 1601-0385-10 (Merch 22, 2013). See also

Anthony Payne v. D.C. Meiropolitan Police Department, OEA. Maiter No. 1601-0054-01, Opinion and Ordsr on Petition for

Review (May 23, 2008): Dana Washingion v. D.C. Department of Corveotions, OEA Matter No. 1601-0006-06, Opénion and

Order on Petition for Review (Apcil 3, 2009%, Ernest Taylor v. D.C. Emerpency Medical Services, OEA Matier No. 1601-0101-

02, Opinton and Order on Patition for Review (July 21, 2007); Larry Corbeit v. D.C. Department of Carreciions, OEA Matier

No. 1601-021198, Opinion and Ordar on Pettion for Review (Segtember 5, 2007); Monica Fenton v, D.C. Public Schoolr, OBA

Matter Mo, 1601-0013-08, Opinion and Order an Pesition Jor Review (April 3, 2009); Robert dickeson v, D.C. Matropolitan

Podice Department, OEA Matter Nb. 1601-0055-08, mﬂwmm_ﬁrm{mﬂ.WI%ﬁ
Scwrlock v. Aleokolic Beverage Regulation Administration, OEA Mattet No. 1601-0055-09, Opinion and Order on

”&n!ﬁﬁa:lq Mmm OEA Mattor Na. 1601011191, Opitriion and Order on Petition for Review

» A . on
{March 18, 1994); Hutchinzon v. District of Calumbia Fire Dapariowent, OEA Muiter no. 1601-0119-90, Optnion and Order an
Postiton for Review (July 2, 1994).
Stokes v. Districs of Columbia, 502 A.24 1006 (D.C. 1985).
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H&aﬁummmmbjmmmvﬂpmmmmﬁzs.i(b), which deems an employes
unguitable for a having positive drug test. Further, DPM § 1603.3(i) provides in the Table of
Penaltics thai the penalty for a first offense for illegal drug use ranges from a suspension of 15 days

to removal. Accordingly, I find that Ageacy properly exercised its discretion, and its chosen penaity
of removal is reasonable under the ciroumstances, and not s clear error of judgment. As aresult, I
conclude that Agency’s action should be upheid.

ORDER
Based on the foregoing, it is hercby ORDERED that Agency's action of terminating

L//Z:é/é/fc/m

FOR THE OFFICE:
Michelle R. Harris, Esqt

Administrative Judge




NOTICE OF APPEALS RIGHTS .
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with the office. A Pefition for Review must be filed within thirty-five (35)

- calmdard:yx,mchﬁngwxdaysmdweekmda, of the issnance date of the Initial
Decision in the case.

mm&mmmmmmmmwmm
establish that:
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not available when the record was closed;
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All Petitions for Review should be supported by references to applicable
m«mmmmmﬁcmcemmmmm&
Review, containing a catificate of service, must be filed with Administrative
Asgistant, D.C. Office of Employee Appesals, 955 L'Enfant Plaza Suite 2500,
Washington, D.C. 20024. Four (4) copies of the Petition for Review must be filed.
Parties wishing to respond to & Petition for Review may file their response within

-ﬁw@ﬁmmmw@smmmmﬂmﬁ
ﬂumerwww

Instead of filing a Petition for Review with the Office, either party may filoa -
Petition for Revisw in the Superior Court of the District of Columbis. Tofiloa
Petition for Review with the mmmmmmm
smcmmrmmm XV. Agency Review, Rule 1.



CERTIFICATE OF SERVICE

I certify that the attached INITIAL DECISION was sent by regular mail
on this day to:

Rickey Robinson
7717 Greenleaf Road
Hyattasville, MD 20785

Raymond C. Fay, Esg.
Jeasica T. Ornsby, Esq.
Fay Law Group

1250 Connecticut Ave., NW
Suite 200

Washington, DC 20036

Rada Palsant, Esg.
441 4™ st, NW

Suite 1180N
Washington, DC 20001

e N6
KbitXina Hill
Clerk

September 24, 2018
Date




CERTIFICATE OF SERVICE
I hereby certify that on this 29th day of October, 2018, I caused a copy of the foregoing

PETITION FOR REVIEW OF AGENCY DECISION to be served via first-class mail, postage
prepaid upon:

Office of the Attorney General and Department of Forensic Services

¢/o Nada Paisant

Assistant Attorney General

Personnel and Labor Relations Section

Office of the Attorney General

441 4th Street NW, Suite 1180N
Washington, DC 20001

DISTRICT OF COLUMBIA OFFICE OF EMPLOYEE APPEALS
955 L’Enfant Plaza, SW Suite 2550
‘Washington, DC 20024
Lashka Brown Bassey, Esq.
General Counsel
955 L’Enfant Plaza, SW Suite 2550
Washington, DC 20024

Rickey Rgbinson




GOVERNMENT OF THE DISTRICT OF COLUMBIA

* * K
SR
OFFICE OF EMPLOYEE APPEALS e REPLY TO:
955 L'Enfant Plaza, S.W.
Suite 2500
Washington, DC 20024

(202)727-0004
FAX (202)727-5631

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

)
RICKEY ROBINSON, )
Petitioner )
) Case No. 2018 CA 007598 P(MPA)
V. )
) Judge Kelly A. Higashi
DISTRICT OF COLUMBIA OFFICE OF )
EMPLOYEE APPEALS, )
Respondent. )
)
MOTION TO SEAL RECORD

Superior Court Rule 3-11I(a)(1) provides that “[a]bsent statutory authority, no case or
document may be sealed without a written court order. Any document filed with the intention of
being sealed must be accompanied by a motion to seal or an existing written order.” Moreover,
pursuant to Superior Court Civil Rule 5(¢)(2), a party wishing to file a document containing the
unredacted personal identifiers may submit a motion to file an unredacted document under seal.

In accordance with Agency Rule 1(e). Respondent D.C. Office of Employee Appeals is
required to file with the Clerk the entire agency record, including all original papers comprising
that record. The original record contains documents that were submitted by the Department of
Forensic Services and Rickey Robinson which include medical documents, a partial social
security number, and date of birth for Mr. Robinson. In an effort to maintain the record in its
original form and to protect the privacy of those involved, we humbly request that you grant our

motion to seal the record to prevent it from being viewed by the public via the court’s electronic



filing system. Petitioner and Counsel for Intervenor Department of Forensic Services do not

object to this motion.

Respectfully submitted,

sl Evgin) s,
Lasheka Brown Bassey ¢

D.C. Bar # 489370

General Counsel

D.C. Office of Employee Appeals
955 L’Enfant Plaza, SW, Suite 2500
Washington, DC 20024
202.727.0738
Lasheka.Brown@dc.gov




CERTIFICATE OF SERVICE

I hereby certify that on this 28 day of November, 2018, the forgoing Respondent
District of Columbia Office of Employee Appeals’ Motion to Seal Record was served via the
Court’s electronic filing system, CaseFileXpress.com to the following:

Nada Paisant
Counsel for Intervenor

I also hereby certify that on this 28" day of November, 2018, the forgoing Respondent
District of Columbia Office of Employee Appeals’ Motion to Seal Record was served via first
class mail, postage prepaid to:

Rickey Robinson
7717 Greenleaf Road
Landover, MD 20785

s i) SR
Lasheka Brown Bassey J
D.C. Bar # 489370

General Counsel

D.C. Office of Employee Appeals
955 L’Enfant Plaza, SW, Suite 2500
Washington, DC 20024
202.727.0738
Lasheka.Brownwde.gov




GOVERNMENT OF THE DISTRICT OF COLUMBIA
* Kk X

OFFICE OF EMPLOYEE APPEALS = REPLYTO:
. 955 L'Enfant Plaza, S.W.

Suite 2500
Washington, DC 20024

(202)727-0004
FAX (202)727-5631

/g

| . RECEIVED
SUPERIOR COURT OF THE DISTRICT OF COLUMBIAC?. 5~ ngrice
| DEC 172018

Supeiior Couzt ef the

. District of Columbia
; ) Washington, D.C.

RICKEY ROBINSON, )

) Case No. 2018 CA 007598 P(MPA)
Petitioner, )

) Judge Kelly A. Higashi -
V. )
)
DISTRICT OF COLUMBIA OFFICE )
OF EMPLOYEE APPEALS, )
Respondent. )
)
CERTIFICATE OF FILING

I hereby certify that this is the true and correct official case file in the matter of Rickey
Robinson v. Department of Forensic Sciences, OEA Matter No. 1601-0045-17. The record

consists of one volume containing forty-two (42) tabs.

- ' %er Clarke

Paralegal Specialist
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION—CIVIL ACTIONS BRANCH

RICKEY ROBINSON, *
*
Petitioner, * Civil Case No. 2018 CA 007598 P(MPA)
* Civil 11, Calendar |
v. * Judge Kelly A. Higashi
*
DISTRICT OF COLUMBIA OFFICE OF *
EMPLOYEE OF APPEALS, ef al., *
*
Respondent.
ORDER

This matter is before the Court on Respondent’s Motion to Seal Record, filed November
28, 2018. Respondent requests the court to seal the agency record because it includes documents
that contain Petitioner’s personal information. Respondent’s motion states that Petitioner and
Counsel for Intervener Department of Forensic Services do not object to the motion. Upon
consideration of the motion, the consent of all parties, and the record herein, and it appearing to
the Court that good cause exists to grant the motion, it is this 13% day of December, 2018,
hereby

ORDERED, that Respondent’s Motion to Seal Record is, GRANTED; and it is further

ORDERED, that Respondent D.C. Office of Employee Appeals’ agency record may be

filed under seal with this Court.

Kelly A. Higashi

Associate Judge
(Signed in Chambers)

COPIES TO:

Lasheka Brown

Nada Paisant

Andrea Comentale

Served via CaseFileXpress

Rickey Robinson
7717 Greenleaf Road
Hyattsville, MD 20785
Served via Mail
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA : = .
CIVIL DIVISION o5 A
Civil Actions Branch RS rg
500 Indiana Avenue, N.W., Suite 5000, Washington, D.C. 20001 - [z 8 o
Telephone: (202) 879-1133 « Website: www.dccourts.gov o f ) —
D Bo<
JOANNE TAYLOR-COTTEN mT . m
Vs, | CANo.  20188A 001452 P(MPpA)
DISTRICT OF COLUMBIA et al T~

INITIAL ORDER AND ADDENDUM

Pursuant to D.C. Code § 11-906 and District of Columbia Superior Court Rule of Civil Procedure
(“Super. Ct. Civ. R”) 40-L it is hereby ORDERED as follows:

(1) Effective this date, this case has assigned to the individual calendar designated below. All future filings
in this case shall bear the calendar number and the judge’s name beneath the case number in the caption. On
filing any motion or paper related thereto, one copy (for the judge) must be delivered to the Clerk along with the
original. -

(2) Within 60 days of the filing of the complaint, plaintiff must file proof of serving on each defendant:
copies of the summons, the complaint, and this Initial Order and Addendum. As to any defendant for whom
such proof of service has not been filed, the Complaint will be dismissed without prejudice for want of
prosecution unless the time for serving the defendant has been extended as provided in Super. Ct. Civ. R. 4(m).

(3) Within 21 days of service as described above, except as otherwise noted in Super. Ct. Civ. R. 12, each
defendant must respond to the complaint by filing an answer or other responsive pleading. As to the defendant
who has failed to respond, a default and judgment will be entered unless the time to respond has been extended
as provided in Super. Ct. Civ. R. 55(a).

(4) At the time and place noted below, all counsel and unrepresented parties shall appear before the
assigned judge at an initial scheduling and settlement conference to discuss the possibilities of settlement and to
establish a schedule for the completion of all proceedings, including, normally, either mediation, case evaluation,
or arbitration. Counsel shall discuss with their clients prior to the conference whether the clients are agreeable to
binding or non-binding arbitration. This order is the only notice that parties and counsel will receive
concerning this Conference.

(5) Upon advice that the date noted below is inconvenient for any party or counsel, the Quality Review
Branch (202) 879-1750 may continue the Conference once, with the consent of all parties, to either of the two
succeeding Fridays. Request must be made not less than seven business days before the scheduling conference
date. - : _

No other continuance of the conference will be granted except upon motion for good cause shown.

(6) Parties are responsible for obtaining and complying with all requirements of the General Order for Civil
cases, each judge’s Supplement to the General Order and the General Mediation Ordér. Copies of these orders

are available in the Courtroom and on the Court’s website hitp://www.dccourts.gov/.

Chief Judge Robert E. Morin

Case Assigned to: Judge ANTHONY C EPSTEIN
Date: November 20, 2018
Initial Conference: 9:30 am, Friday, August 03, 2018
Location: Courtroom 200
500 Indiana Avenue N.W.
WASHINGTON, DC 20001

CAIO-60



ADDENDUM TO INITIAL ORDER AFFECTING
ALL MEDICAL MALPRACTICE CASES

In accordance with the Medical Malpractice Proceedings Act of 2006, D.C. Code § 16-2801,
et seq. (2007 Winter Supp.), "[alfter an action is filed in the court against a healthcare provider
alleging medical malpractice, the court shall require the parties to enter into mediation, without
discovery or, if all parties agree[,] with only limited discovery that will not interfere with the
completion of mediation within 30 days of the Initial Scheduling and Settlement Conference
("ISSC™), prior to any further litigation in an effort to reach a settlement agreement. The early
mediation schedule shall be included in the Scheduling Order following the ISSC. Unless all
parties agree, the stay of discovery shall not be more than 30 days after the ISSC."
D.C. Code § 16-2821.

To ensure compliance with this legislation, on or before the date of the ISSC, the Court will
notify all attorneys and pro se parties of the date and time of the early mediation session and the
name of the assigned mediator. Information about the early mediation date also is available over
the internet at https://www:dccourts.gov/pa/. To facilitate this process, all counsel and pro se
parties in every medical malpractice case are required to confer, jointly complete and sign an
EARLY MEDIATION FORM, which must be filed no later than ten (10) calendar days prior to the
ISSC. D.C. Code § 16-2825 Two separate Early Mediation Forms are available. Both forms may be
obtained at www.dccourts.gov/medmalmediation. One form is to be used for early mediation with a
mediator from the multi-door medical malpractice mediator roster; the second form is to be used for
early mediation with a private mediator. Both forms also are available in the Multi-Door Dispute
Resolution Office, Suite 2900, 410 E Street, N.'W. Plaintiff's counsel is responsible for eFiling the
form and is required to e-mail a courtesy copy to earlymedmal@dcsc.gov. Pro se Plaintiffs who
elect not to eFile may file by hand in the Multi-Door Dispute Resolution Office.

A roster of medical malpractice mediators available through the Court's Multi-Door Dispute
Resolution Division, with biographical information about each mediator, can be found at
www.dccourts.gov/medmalmediation/mediatorprofiles. All individuals on the roster are judges or
lawyers with at least 10 years of significant experience in medical malpractice litigation.
D.C. Code § 16-2823(a). If the parties cannot agree on a mediator, the Court will appoint one.
D.C. Code § 16-2823(b).

The following persons are required by statute to attend personally the Early Mediation
Conference: (1) all parties; (2) for parties that are not individuals, a representative with settlement
authority; (3) in cases involving an insurance company, a representative of the company with
settlement authority; and (4) attorneys representing each party with primary responsibility for the
case. D.C. Code § 16-2824.

No later than ten (10) days after the early mediation session has terminated, Plaintiff must
eFile with the Court a report prepared by the mediator, including a private mediator, regarding:
(1) attendance; (2) whether a settlement was reached; or, (3) if a settlement was not reached, any
agreements to narrow the scope of the dispute, limit discovery, facilitate future settlement, hold
another mediation session, or otherwise reduce the cost and time of trial preparation.
D.C. Code§ 16-2826. Any Plaintiff who is pro se may elect to file the report by hand with the Civil
Actions Branch. The forms to be used for early mediation reports are available at
www.dccourts.gov/medmalmediation.

Chief Judge Robert E. Morin

CAIO-60






District of Columbia Superior Court Review of Agency orders Pursuant to D.C. code 1981, Title 1
Chapter 6

In the matter of: OEA Matter No. 1601-0072-16

Date of Issuance: January 30, 2017

Plaintiff
Joanne Taylor-Cotten Joseph E.Lim, Esq
Employee Senior Administrative Judge

Vs Defendants

District of Coblumbia' Government

Agency

Mayor Muriél Bowser

District of Columbia Public Schools

Dr. Yetunde Reeves Former Principal of Ballou High School

Ms. DeSepe De Vargas Former Principal of Duke Ellingfon School of the Arts

District of Columbia Government Carl Turpin Esq. Opposing Attorney for District



Part 1

Now comes Plaintiff, respectfully submitting statement of facts, asking the Court to consider all
briefs submitted and witnesses submitted.

Mrs. Joanne Taylor- Cotten, employee was employed with the Agency, as Counselor, Teacher,
since April 18, 1994. Ms. Téylor—Cotten was reinstated on September 15, 2014 and Placed on
Step 13 after being RIF on October 2009 due to a mistake on Competitive level Document, after
five years with no back pay and years of service were not reinstated. Ms. Taylor-Cotten was
reinstated with to an excess position after 15 years of service to an excess position review

OEA matter 2401-0099-10 the contract was broken on October 1, 2009 when Mrs. Taylor
Cotton was to have been placed on Step 16 on October 1, 2009 and never received step. On
October 2, 2009 Mrs. Taylor Cotton was rifted.

There was a break in service of five years and Carl Turpin Esq. Opposing Attorney for DCPS who was in charge of
my reinstatement to a permanent position stated to me that the years of service would be reinstated. I was to be
made whole a permanent employee and it never happened upon reinstatement on September 15, 2014
reinstated as an excess employee not on the school budget.

Part 2

This case appeavrs to exhibit similarities that were preserved in Levitt v District of Columbia office of
employee appeals 869 A, 2d 364 (D.C. 2005) the agency made changes when there were permanent
positions available. DC code 1-624.8 Teacher Reinstatement Act of 2010 and 1-615.5 et sew( 2001) ED
2006 and DC official code 1-617 08 92006) the provisions of the collective bargaining agreement
procedure. Reinstatement of a former employer having full status in the District service as specified in
816.

Under the bargaining agreement with The Washington Teachers Union Excessed staff is due to a budget
shortfall except in a RIF. Ms. Taylor-Cotten was a permanent employee in 2009 as a School Counselor.



There for upon reinstatement which caused Mrs. Taylor-Cotten reinstatement to two schools late in the
year IMPACT stared in the beginning of School year and adjustments to score denied. To be ‘as an excess
staff and where no staff development took place the key process in The IMPACT process, not considered
during review in OEA with Ms. DeSepe DeVargas, Principal of Duke Ellington School of the Arts IMPACT
is unwarranted. Staff Development is the key component in the IMPACT evaluation.

The IMPACT form submitted by Principal of Ballou High School Dr. Reeves was left Black on method of
contact the instrument used in the final Evaluation request document of the Public information Act.

Principal from Ballou high School emailed Mrs. Taylor Cotton Stated she forgot to Schedule final IMPACT
" evaluation. THE IMPACT was to be deemed invalid.

Ms. Taylor—Cotton disagreed with statement from the former Principal of Duke Ellington School of the
Arts IMPACT Evaluation.

Both Principal were terminated from their position for violation of District of Columbia Policy.

Ms. Taylor Cotton has suffered with employment loss and credit history destroyed and has not found
full time employment as a Counselor due to the mistakes on Impact Form.

Ms. Taylor-Cotton was to be reinstated a permanent employee DC code 1-624.08. Teacher
Reinstatement Act of 2010 and 1-615.5 ET sew (2001) Ed 2006

Dc official code 1-617 08 (2006) the provisions of the collective bargaining agreement procedure
Reinstatement of a former employee having full status in the District service as specified in 816.

There was no final IMPACT conference with Dr.Yetunde Reeves, Principal. Administrator Cycle three
{exhibit one) evaluation Current Assessment verifies that no meeting took place, and attémpts made for
an assessment to be valid without a conference an evaluator must make two attempts. The date’s states
that an attempt was made by email 6-11-2015 but does not indicate method of first attempt. The Exact
dates were given on both attempts and email sent was stated Principal Reeves, forgot to schedule a
conference. Thgre for the Assessment is not valid. In an email from Principal Reeves, she stated she
forgot to schedule the appointment. (Submitted). The Chancellors appeal was retaliation from Kaya
Henderson from previous precedent cases with D.C. Superior Court and OEA concerning reinstatement.

The IMPACT Score 2.42 at Ballou High School, during Cycle one-of the IMPACT score was due to my
reinstatement after four weeks into the school year. There was no telephone or cell Phone or private
office for Mrs. Taylor Cotten. The Four budgeted Counselors had private offices cell phones and office
phones whose scores were effective. | was the only Counselor evaluated by Principal Reeves her first
year as Principal and the calculation was incorrect. Reading the evaluations Ms. Taylor Cotten score
should have been highly effective.



For four months there was no telephone or private office at Ballou High School, until we reached the
new building In January 2015. The score went up to a 2.85 with a telephone and private no cell phone
like the other four Counselors. The score would be highly effective with the equal supplies as the
budgeted Counselors to contact parents and hold private meeting Ethics code and privacy Act and
confidéntially for students. The private office needed the privacy concerning The Privacy Act of 1974,
provides safeguard against invasion of personal privacy. Ms. Taylor-Cotton, emailed my concern to
Principal Reeves, many times there was no space but an open classroom without a telephone.
Washington Teachers Union Contract requires School Counselors to have an office and telephone.

In rebuttal to oppoSing Counsel brief D.C. code 1-617-18 the employee is not negotiating the evaluating
process or instrument for collective bargaining purposes. The IMPACT or instrument for evaluating has
mistaken my ability and performance as a High School Counselor with the District of Columbia
Government Ms. Taylor-Cotton, a High School Counselor for eight years with highly Effective until
reinstatement concerning OEA matter 2401-0099-10

Ms. Taylor Cotten has identified Community Resources, for Ballou High School, Sasha Bruce Network,
where she meant with students who needed Parenting Classes, Scheduled confirmed with Sasha Bruce
records requested from Ballou High School. Contacted Executive Director, Paul Penniman, Resources to
Inspire Students and Educators, for tutoring classes in the Rising Academy. The tutoring classes are in
effect today at Ballou High School. Ms. Taylor Cotten was confined to the basement of the building with
repeater students and adjudicated youth who were supervised during the lunch time to build
relationships with students and contact parents.

Ms. Taylor-Cotten has worked With Mr. Green from Ballou High School, to identify students for credit
recovery at Ballou High School. Ms. Taylor Cotten has meant the goal of 60% meeting with students and
families. ' o

Request records of Letter of Understanding, showing proof of student’s direct contact with signatures,
of students and Ms. Joanne Taylor-Cotton, Records turned over to Dr. Stephanie Stubblefield , School
- Counselor Ballou High School. Dr. Stephanie Stubblefield is a witness turned in to OEA.

Duke Ellington School of the Arts request Letter of Understanding, signatures of ninth grade students,

Case records turned over to Tedra Williams, and Swanna Reeves, School Counselor.

The burden of proof Ms. Taylor-Cotton, held excellent evaluations and was Counselor of The year before
the reinstatement concerning her RIF 2009. v

After reinstatement Mrs. Taylor-Cotten, worked as excess at Ballou high School and Duke Eflington
School of the Arts. Received low evaluations and was terminated after 2™ year.

At Duke Ellington School of the Arts the Principal, Ms. De Sepe De Vargas, new Princ_ipal was very upset
because she hired two other Counselors and Mrs. Taylor-Cotten arrived with no notice from personnel



Sara Goldband, former Director of Personnel. Mrs. De Vargas, very upset concerning the budget, and
stated “how did you get here” Ms. DeVargas did not welcome Ms. Taylor Cotton upon arrival at Duke
Ellington School of The Arts and refused Ms. Taylor-Cotton to attend the first day of staff development
for Counselors. She stated “you report to the School and will not attend Staff Development".

Ms. DeVargas, discussed matter with Assistant Superintendent Mr. Shay to have Mrs. Taylor-Cotten '
transferred. Ms. DeVargas stated that Mr. Shay said since the last Principal Father John Payne, expired
at his desk in 2014 from Duke Ellington School of the Arts, another Counselor was needed for the
students. Ms. Taylor Cotten provided grief Counseling as stated in IMPACT remarks. Ms. DeVargas
telephoned Ms. Taylor-Cotten to return to work on the last day of school December 2015, after she
completed her work day, to work on assignments when staff had left the building. Ms. Taylor-Cotton
returned and completed assignment was afraid for her life and made a report to The Attorney General
concerning budget of Duke Ellington School of the Arts.

Principal, Ms. De Vargas, gave Mrs. Taylor-Cotten, task that were not Counselors ET 15 job description,
Substitute teaching, and every day as a Library Media Specialist. Under the Washington Teacher contract
ET 15 can work in other positions with extra duty pay under The Washington Teachers Union Contract,
at a rate of 34.00 per hour. | submitted the time sheet to Mr. Nielson, Comptroller at Duke Ellington
School of The Arts and he stated that Ms. De Vargas, Principal from Duke Ellington School of the Arts,
refused to sign the time sheet because | was Excess not on school budget.

Ms. De Vargas, states in her comments on evaluation that Ms. Taylor -Cotten covers the Media Center
during lunch. There was no Media Library Specialist on staff at Duke Ellington during the 2015-2016
school years. The only high school in DC Public Schools without a Library Media Specialist.

Ms. Taylor-Cotten has a degree in Communications and Internship in radio and television with ABC
affiliate including eight years’ experience working in a library Media Center.

The other two Counselors at Duke Ellington School of The Arts, Ms. Tedra Williams and Ms. Swanna
Reavis, Witnesses did not have these duties of Substitute Teaching and Library Media Specialist.

Ms. Taylor-Cotten had no private office at Duke Ellington School of the Arts, no private telephone or cell
phone. The District of Columbia Public Schools provides cells phone to all High School Counselors. The
CSC scores were low but the remarks clearly state that Ms. Taylor- Cotten perf,orméd a remarkable job
under the circumstances of not having a telephone or private office.

Excellent time and attendance is a fact is a fact for Ms. Taylor-Cotten. | am asking the OEA to read all
evaluating remarks and you can clearly understand my augment concern the scores and how was the
score calculated. ‘

No private office, no telephone or cell phone like other Counselors in the school and this lowered Mrs.
Cotten IMPACT score when it concerned contacting parents for conferences.

Mrs. Taylor-Cotten knew the names of students and the students showed there appreciation by signing
my log book and helping them with career and academic, personal concerns.



Ms. Taylor-Cotton attended all Parent Conferences on DCPS schedule, clearly states that Ms. Taylor
Cotton has excellent time and attendance, verification and fact, sign in sheets on those dates.

Ms. Stone the Administrative Manager can witness this. Ms. Taylor-Cotten wanted to schedule Parents
Conferences to discuss letter of Understanding and email sent by Ms. DE Vargas, asked Ms. Taylor
Cotten to stop all correspondence with Parents.

Evaluation Exhibit one Ms. DeVargas states that Ms. Taylor-Cotten consistently communicates with
students families and effectively engages in the development and implementation of the Counseling
program. 90% Responsive Counseling.

The letter of Understanding is the transcript. Ms. De Vargas Principal did not want the parents to sign
transcripts. This is the correct way. The Counseling team sent a worksheet to parents. This is incorrect. |
explained the letter of Understanding to all students and completed all Naviance assignments on time.
Verified by the Naviance Program and submitted documentation. Ms. Taylor-Cotten was observed by
Maretia Carter, former Director of Counseling, from Central Office. Ms. Taylor Cotton was observed by
the Former Coordinator of Counseling, Ms. Tearez Farmer, in 2015-2016, Central and received highly
effective. Second Round Ms. Farmer Coordinator of Counseling, Central Office Ms. Taylor-Cotten
received Highly Effective on completing all Counseling task.

Ms. Taylor-Complained to Union Official, Washington Teachers Union, and Union wrote letter. The
Washington Union Contract States, under Counselors that Counselor will have a private office and
telephone and should receive extra duty pay when covering classes.

Mrs. DE V'argas Principal very angry from letter from Washington Teachers Union and of Mrs. Taylor-
Cotten submitting building request of fixing ceiling due to collapse. Parking ot fixers and rodents in
Cafeteria which had to shut down for weeks. -

The Principal gave me a low evaluation due to discrimination, budget shortfall, and non-Counselors
duties. ’

There were complaints filed and according to DC Code Sec 2-1401.01 et seq. Employer may not
discharge or discipline employees for filing a complaint.

There was no PIP Performance improvement Plan 1410-10 under Comprehensive Merit personnel Act
of 1978 (CM PA effective march 3, 1979

1410.6 failures on the part of the Supervisor or his absence of that individual to review the issue of a
written decision within the specified time period will result in the employee having meant the PIP
requirements performance

(DC. Law 2-139) D.C. official Code 1-608.0192006.

It is unwarranted Students test scores were top five in the District. Graduation rate of students 98%. At
Duke Ellington School of The Arts. :



Evidence showed she reached out to Sara Goldband, Director of personnel DCPS for a budgeted
position, Carl Turpin Esq, Attorney DCPS to oversee reinstatement to a permanent position there were
permanent positions available according to the Excess sign in sheet submitted fact.

Upon meeting Mrs. De Vargas she refused Ms. Taylor-Cotten in attending City Wide Counselors, staff
_development with other School Counselors, and weekly, Staff development with teachers no follow up
meeting held after first Impact Score developing. | requested evidence.

Joanne Taonr-Cotten is requesting an Evidence hearing with witnesses submitted.
Joanne Taylor-Cotten relief of back péy, removal of last two evaluations.
Reinstatement of a permanent fuli time Counseior Et 15 on the budget.
Reinstatement of Five years of service with monies put into retirement account.

Attorney’s fees,

Comes now Plaintiff Joanne Taylor-Cotten asking the Court to acknowledge information
Submitted failed to follow appropriate procedures as DC. Code 624.08 concerning

Discrimination and wrongful termination on IMPACT Evaluation and Reinstatement concerning
a precedent case Breach of Contract agreement. This Evaluation and termination will destroy
Ms. Taylor- Cotten future career as a School Counselor.

Transferring of Mrs. Taylor- Cotten to excess positions of Counselor ET 15 and the retaliation
concerning reinstatement to the position of Counselor ET 15 and School budget concerns.

Reinstating Mrs. Taylor- Cotten to an Excessing position on September 15, 2014.

Ballou. H!gh School Prmcupal Dr. Reeves could not provide cell phone or Telephone because Ms. Taylor-
Cotten was reinstated as Excess not on school budget. ’

Emails sent from the Manager of Finance Ms. Cadet, from Ballou High School stated that late
reinstatement caused a budget shortfall so a cell phone could not be issued, while all other ET 15
Counselors was provided a cell phone.

The Principal Ms. DeVargas stated to other Counselors Ms. Swanna Reavis, witness Ms. Taylor-Cotten
was excess and therefore not to introduce her as the Counselor to Parents, she was there as excess not
on budget of school.



While an employee with Duke Ellington School of the Arts, Ms. Taylor—Cotten was observed outside of
her certification as Professional School Counselor.

Area as Library Media Specialist and Substitute Teacher which no extra duty pay received,
As stated in the Washington Teachers Union contract.

The employee Ms. Joanne Taylor-Cotten is Professional School Counselor as reflected by her Official
Notification of Personnel Action form (SF-50)

Ms.Taylor--Cotten was evaluated under the improper IMPACT guidelines and Ms. DE Vargés, failed to
meet its burden of proof in showing that it adhered to the IMPACT process with low scores and rating.

Mrs. Taylor-Cotten was evaluated in two groups in the incorrect Group of Library Media Specialist and
Counselor the Agency failed to fol!ow the evaluation process as required by Section 15.4 of the CBA
between DCPS and WTU.

Ms.Taylor-Cotten was terminated on August 5, 2016 and the 30 day notice was
Not given. Fact Mrs. Taylor Cotten received Notice by certified mail on July 9, 2016 submitted certified

Notice-date.

Exhibit one
IMPACT Assessment
Exhibit 2

Chancellor’s appeal



Certificate of Service

| certify that the attached request fbr Continuance induding brief was sent by email on this day
~ June 4, 2018 to:
Judge Joseph E. Lim, Esq.
Office of Employee Appéals
| District of Columbia Government

1100 4™ Street SW #620, Washington DC 20024

Nicole Dillard Esq.

Office of General Counsel
DCPS

1200 First Street, Ne.

10™ Floor

Washington D.C.




m DtSTmé_'r OF COLUMBIA
PUBLIC SCHOOLS
1200 First Streat, NE | 10% FL, IMPACT _

Washington, DC 20002
June 27, 2016

Joanne Taylor-Cotten
12405 GABLE LN
FORT WASHINGT, MD 20744-5245

Re: Notice of Minimally Effective IMPACT Rating and Termination EID: 45670

- - -

Dear Joanne Taylor-Cotten,

This letter serves as notification that you have received a final IMPACT rating of Minimally Effective for the 2015-2016
school year. IMPACT is the District of Columbia Public Schools’ (DCPS) Effectiveness Assessment System for School-Based
Personnel. IMPACT policy states that an employee whose final IMPACT rating declines between two consecutive years
from Developing to Minimally Effective is subject to separation.

Since your final IMPACT rating for the 2014-2015 school year was Developing and your final IMPACT rating for the 2015-
2016 school year is Minimally Effective, pursuant to IMPACT policy your employment with DCPS will be terminated
effective August 5, 2016. ‘ -

You may elect to appeal this termination in one of the following ways, not both:

1. You may file an appeal with the D.C. Office of Employee Appeals (OEA). Your appeal must be filed within thirty
(30) calendar days of the effective date of your termination. You must submit your appeal directly to OEA, 1100
4th Street, SW (East Building) Suite 620E, Washington, DC 20024; telephone {202} 727-0004. Copies of the OEA
‘Rules and the appeal forms are attached to this letter. in addition, this information is avallable at
http://oea.dc.gov/servlce/ﬂle-employee—appeal.

or,

2. You may be able to file a grievance regarding DCPS’s compliance with the evaluation process pursuant to
Articles 6 and 15 of the Collective Bargaining Ag:eement between DCPS and the Washington Teachers’ Union.
Your grievance must be submitted within fourteen (14) school days of the effective date of your

termination. You or your union representative must submit your grlevance in writing to DCPS Labor
Management and Employee Relations, 1200 First Street, NE, 10th Floor, Washington, DC 20002.

In addition to either of these two options, you may file a Chancellor's Appeal pursuant to Title 5-E, §§ 1306.8 - 1306.13
of the District of Columbia Municipal Regulations. Your appeal must be filed within thirty (30) calendar days of your
receipt of the contested evaluation, but no later than August 5, 2016. Chancellor's Appeals must be flled with DCPS via

- your IMPACT dashboard. You can access your IMPACT dashboard at http://impactdcps.dc.gov. Your login information is

your dc.gov email address and password.

1200 First Street, NE { Washington, DC 20002 | T 202.719.6553 | E impactdcps@dc.gov | deps.dc.gov
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Taylor-Cotten Notice of Minimally Effective 45670 Page 2

IMPACT Rating and Termination
Filing a Chancellor's Appeal does not modify, change, or affect the requirement that any appeal to OEA be filed within
thirty (30) calendar days of the effective date of your termination, or the requirement to file a grievance within fourteen
(14) schoo! days of your receipt of this notice. .

Your health benefits coverage will continue through August 5, 2016, followed by a 31-day-temporary extension of
coverage at no cost to you. If you are interested in continuing your health benefits or your life insurance coverage,
please read the enclosed document that provides additional information regarding Tempaorary Continuation of Coverage
(TCC) insurance. Questions regarding TCC insurance, retirement eligibllity, or other benefits should be directed to H R
Answers at (202) 442-4090 or dcps. hmnswgm@degov.

. - "

Sincerely,

Crystal Jefferson

Interim Chief, Office of Talent and Culture

v

1200 First Street, NE | Washington, DC 20002 | T 202.442,5885 | F 202.442.5026 | dcps.dc.gov
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BN GOVERNMENT OF THE DISTRICT OF COLUMBIA |

N OFFICE OF RISK MANAGEMENT -

Jed Ross
Chief Risk Officer

November 30, 2016
Joanne Taylor-Cotten
12405 Gable Lane
Fort Washington, MD 20744

Date & Time of Loss: 08/05/2016
Our Claim Number: 1601319-000

Rl e Wmmﬂmodvtﬂlmfﬁﬂ H™StNW; ~—~ — - - -

: Washington, DC 20001
Description of Loss:  Discrimination

Dear Mrs. Joanne Taylor-Cotten:

This will acknowledge receipt of your correspondence notifying our office of a claim against the
District of Columbia. This claim has been assigned to Claims Specialist Lashonda Wright, who
can be reached at 202-724-6576 or lashonda.wright@dc.gov for investigating and processing.

The assigned Claim Number W=y

An inquiry will be submitted to the involved agency seeking any/all information that they have
regarding this incident. The involved agency will be given a minimum of thirty (30) days to
respond to our request. Please wait at least forty-five (45) days after receipt of this letter before
reaching out to the assigned Claim Specialist for a status of your claim.

If you have not already done so, please send the following information to expedite the claims

process: ,
* Your client’s complete index information

* Photographs of the incident scene, damaged property, and/or injuries

* Police Reports and/or an;' and all doomﬂent's which may bear on the validity or amount of
this claim (proof of expenses, invoice, estimates, receipts, etc.)

This letter does not waive the District of Columbia’s right to timely and complete notice within
six months of the incident as required by D.C. Code Section 12-309.

Very truly yours,

DCORM Tort Liabffity Division

“WARNING: It is:a crime to provide faise or misieading infommation b the Mﬁmmwbwmormwm._mm
anyddmmorwﬂuhuﬂﬁdm“wm«ww,hwiwsuehelahnbhelabe.mus.orﬁamm Suchan actis
alﬂeahhwhmmemdndmﬂmmywarﬂaﬁmofn«mlmﬂmwmhw. .

441 Fourth Street, NW, Suite 800 South | Washington, DC 20001 | Tel: (202) 727-8600 | http://orm.dc.gov/
: * :

2 Any and all medical records and bills if claiming ini e m et e



Mrs. Joanne Taylor-Cotten M.Ed. LC
12405 Gable Lane
Fort Washington MD 20744
301-2032577

November 14, 2016
VIA US MAIL

Honorable Muriel Bowser

Mayor of the District of Columbia

Office of Risk Management

ATTN: Claims

441 4™ Street N.W., Suite 800 South

Washington, D.C. 20001

Re: D.C. Code 12-309 Notice on behalf of Joanne Taylor-Cotton

Dear Mayor Bowser:

Pursuant to District of Columbia Code 12-309, Ms. Joanne Taylor-Cotten herby glves notice of claims
Against the District of Columbia Government

Ms. Taylor—Cotten is an African —~American female who was employed as a School Counselor for the -
District of Columbia Public Schools. On August 5, 2016, Ms. Taylor-Cotten was removed from her
position as a result of a Minimum Effective score on The IMPACT evaluation.

Ms. Taylor Cotten was reinstated as a result of a mistake on the Competitive level Document as a result
Of a RIFT in 2009. On September 15, 2014 upon reinstatement her Five years of service were not
restored. As a result there was retaliation and discrimination placing her in a Temporary position to help
move Ballou High School to a new building with New Principal Dr. Yutende Reeve, Ms. Taylor —Cotten
was not given an office or private telephone as were given to the other Counselors at the school. The
result was a Developing Score on IMPACT. Ms. Taylor- Cotten was then placed at Duke Ellington School
of the Arts, to help with the transition to a new building. There was a new principal Ms. DeSepe De
Vargas, who discriminated, against Ms. Taylor-Cotten, by not giving her an office or private telephone as
Written in the Washington Teachers Union Contract, under Counselors. Ms. Cotten was given duties as
Media Library Specialist, during Lunch hours because there was not a Media Library on staff 2015-2016
and substitute Teaching. As a result this lowered the score of the IMPACT and caused Mrs. Taylor Cotten
to be removed. Ms. Taylor Cotten has worked for The District of Columbia Public Schools Wlth twenty
years of service, excellent evaluations and Counselor of The Year.

While the investigation into this matter is ongoing, please be advised that Ms. Taylor- Cotten, is seeking
Civil claims, including negligent supervision and wrongful termination and discrimination. Any such will
seek compensatory damages and reasonable attorney’s fees.

Please do not hesitate to contact me with any further questions.

Respectfully,

ﬁ\;}&ten M. Ed LC
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ZEOC Farm 161 (11/09) U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

DismissAL AND NOTICE OF RIGHTS

To:  Joanne Taylor-Cotten From: Washington Field Office
12405 Gable Lane 131 M Street, N.E.
Ft Washington, MD 20744 ' Suite ANWO2F

Washington, DC 20507

3 On behalf of person(s) aggrieved whos identlty is
_CONFIDENTIAL (29 CFR §1601.7(a)) _ -
= - “EEOCChargeNo. - ~*® %~ --= EEOE Representative R S “Taleptione No. * -
Alan W. Anderson,
570-2016-01738 Deputy Director (202} 419-0756

THE EEOC IS CLOSING ITS FILE ON THIS CHARGE FOR THE FOLLOWING REASON:
The facts afieged in the charge fail to state a claim under any of the statutes enforced by the EEOC.

Your aliegations did not Involvea disability'as defined by the Americans With Disabllitl,és Act.
The Respondent employs less than the required number of employees or is not otherwise covered by the statutes.
Your charge was not timely filed with EEOC; in other words, you waited too long after the date(s) of the alleged

discrimination to file your charge

The EEQC issues the following determination: Based upon lts investigation, the EEOC Is unabie to conclude that the
information obtained establishes vioiations of the statutes. This does not certify that the respondent is in compliance with
the statutes. No finding is made as {0 any other issues that might be construed as having been raised by this charge.

The EEOC has adopted the findings of the state or local fair employment practices agency that investigated this charge.

U0 ¥ o000

Other (briefiy state)

2 e - * P QU 4 - — —— —

- ' —w - e —— = =

- NOTICE OF SUIT RIGHTS -
(See the additional information attached to this form.)

Title VII, the Americans with Disabilities Act, the Genetic Information Nondiscrimination Act, or the Age
Discrimination in Employment Act: This will be the only notice of dismissal and of your right to sue that we will send you.
You may file a lawsuit against the respondent(s) under federal law based on this charge in federal or state court. Your

- lawsuit must be filed WITHIN 80 DAYS of your receipt of this notice; or your right to sue based on this charge will be
lost. (The time limit for filing suit based on a claim under state law may be different.)

rrLp RS WO < 4 TRAIAem i o T WS e

-E:;u;l Pay A‘;tr(EPA): 'EPA suits must be filed in federal or state court within 2 years (3 years for willful violations) of the
alleged EPA underpayment. This means that backpay due for a lolations that occurred more than 2 years (3 years)
before you file suit may not be collectible. : ‘

f the Commission -

Enclosures(s) - e -

'
1
{
[

Mindy E. Weinstein,- ) (Date Mailod)
Acting Director v
cc

DISTRICT OF COLUMBIA SCHOOLS
Duke Ellington School Of Arts

2501 11th Street, N.W.

Washington, DC 20001



Washington Teachers’ Union

june 3, 2015 .

Erin K. Pitts

Director, Labor Management & Employee Relations
District of Columbia Public Schools

1200 First Street, NE

Washington, DC 20002 -

Dear Ms. Pitts: .

The Washington Teachers’ Union hereby invokes this Step 2 grievance in accordance with Article 6
of the grievance and arbitration procedures as outlined in the Collective Bargaining Agreement
dated October 1, 2007-September 30, 2012 and continuing in effect through the 2013-2014 school
year (and on a continuing basis until a successor Agreement has been negotiated); between the
Washington Teachers’ Union and the District of Columbia Public Schools. This grievance is filed on
behalf of Joanne Taylor-Cotten who is assigned to Ballou HS.

The gﬂevance pertains to the unjust excessing of Ms. Cotten frorﬁ Ballou HS, effective at tbe close of
the 2014/2015 school year. Additionally, Ms. Cotten was recently restored to DCPS as the result of
an OEA decision that has not been fully complied with.

The Washington Teachers’ Union files thiggrievance under Article 4 and such other pertinent
contract articles, policies; rules, and regifations.It is requested that the position to which Ms.
Cotten is currently assigned be restored for the upcoming 201572016 school year. In other words,
Ms. Cotten and the Washington Teachers’ Union request that she be made whole.

Please contact me at local6.net to arrange a mutually agreeable date and time for the
grievance hearing. '

Sincerely,
Charles R, Moore :
Field Services

Joanne Taylor-Cotten
Elizabeth Davis
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The Board further agrees to provide logistical support (boxes, storage and
transporting of educational materials) for the transferring teacher to the
new building assignment.

Involuntary transfers shall not be made for reasons of disciplinary action.

In cases where transfers are necessary as a result of excessing teachers
from buildings, preference shall be given to the teacher with the most
building seniority, provided the teachers are equally certified. Where
building seniority can not be determined by the official records of the
Office of Human Resources, preference shall be given to the teacher with
the most system-wide seniority.

A teacher who is involuntarily transferred shall carry forward his/her
building seniority. The provisions of Section 5 shall apply to:

(a) - Ateacher who accepts an involuntary transfer when a reduction in
the teaching staff of their current building is required.

'(b) A teacher who is granted a transfer because of the inability to adapt

to the open space environment.

(©) A resident special subject teacher whose reassignment conforms to
the provisions of Definitions P.3.

(d)  Ateacher who elects to leave a school in accordance with Article
XXIv 11d.

C. Excessing

In ca_.saé where transfers are necessary as a result of excessing, teachers will be notified of
their excess status by their supervisors prior to the last day of school for teachers.

1.

Excessed teachers shall be notified of their new assignmeht by the Office
of Human Resources by July 31.

Excessed teachers shall be given the option of returning to their former
assignments if a vacancy occurs in the area of certification from which
they were excessed by the end of the equalmatlon process in the followmg
school year.

When two or more teachers have the same certification and identical
building seniority, the teacher with the least amount of system-wide
seniority shall be excessed.

When two or more teachers have the same certification, same building

_ seniority, and the same system-wide seniority, the teacher with an annual

evaluation of "Exceeds Expectations” in the school year immediately

15
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r_& DISTRICT OF COLUMEA
PUBLIC SCHOOLS

< Back to Dashboard

Appeal to the Chancellor -

Pursuant to 5-E DCMR 1306, any District of Columbla Public Schools (DCPS} employee who receives a performance rating of *below average® or"\musfadnrrmymean
appeal with the Chancefior of DCPS. Only emplovees whose final TMPACT rating s Ineffective, Minimally Effective or Developing may-fe an appeal to the Chancelior,
Appeals submitted from employees with a final IMPACT rating of Eifective or Highly Bifective wif not be reviewed, All appeals will be reviewed by the Chancellor or her

designee(s). DCPS will provide a writien response to all appeals.Please mmmﬂga@esbw&mdh?mph&ﬁasmwmmmhmmmaﬂ
your decision letter atthe end of the calendar year.

Status:

NAME: Taylor-Cotten, Joanne
SCHOOL: Ballou HS

SCHOOL YEAR: 2014-2015 .
GROUP: Group 10

FINAL SCORE: 265

FINAL RATING: Developing
CONSEQUENCES: Step Hold

Please explain what in your evaluation you are appeating and why your appeat should be granted.

-Inresponse to my IMPACT score of Beveloping, I am submitting anrappeal to the Chancalior, My concem.Is the grocess-of a timely meeting for my final IMPACT Score, The
PrindpalDr.R:evsdd*nots:huidemﬁoraﬂnalMPACTmeeﬂagmmanmmhmmmm:ﬂemmﬂmmmmymmm 15,
2015. In addition I was not given a telephona-or private office to Counsel the students for four months untif we arrived in the New Ballou 0n Rnuary 2, 2015. 1 was not incluled

In Counsalors meeting with other Counselors with the Prindpal. My populations was repeater students, who were 80% Spedia] Education located In the basement of the buliding

away from the main population of other students, 1 have evidence of signatures from every student concerming the letter of Understanding a log book and parent book incuding a

plan book, parent fog. Attended 3l meeting on a timely manner, worked with attendance and testing Given o me axxelient recommendations from the Assistant Principals, Mr,

Cureton, Mr.Waiker and Ms. Straughter. There was no Student Support team unti I brought this up t the Princlpal Dr, Reeves In Janruary 2015 and I started implesenting The
Student Support Team the process. In addition CSC I worked with Sasha Bruce, to provide programs for students and tutnring program for students, I provided parents witha

funch a to discuss students progress and provide Information for College Readiness. My record shows 1 am highly effective throughout my career and the process was followed. »
Thank you for your attention In this matter and have a good day. Sincerely, Joanne Taylor-Cotten M.Ed

Formostappeals,oriyﬂnelnfmmﬂon‘wuMedwﬂbepresenuadtosmem'mmmmelmpmﬁamemBoard.ln&eemtﬂretmparﬂalkvlew Board requires
additional information to make an informed recommendation to the Chancelior, the IMPACT team will reach out fo you using your de.gov emaif address.




m DISTRICT OF COLUMBIA
PUBLIC SCHOOLS

€ Back to Dashboard

Appeal to the Chancellor

Pursuant to 5-E DCMR 1308, 2ny District of Columbia Public Schools (DCPS) employee who receives a performance rating of "below average" or "unsatisfactory” mayfﬂea:l
appeai with the Chancellor of DCPS, Only employees whose final IMPACT rating Is Ineffective, Minimally Effective or Developing may file an appeal to the Chancelior,
Appeals submitted from employees with a final IMPACT rating of Effective or Highly Effective will not be reviewed. Al appeals wilf be reviewed by the Chancelior or her
designee(s). DCPS will provide 2 written response to il appeals.Please ensure your malling address Is updated In PeopleSoft 85 the last known address wilf be used to malj
your dedslon feter at the end of the calendar year.

Status:

NAME: Taylor-Cotten, Joanne .
SCHOOL: Eltington School of the Arts

SCHOOL YEAR: 2015-2016

GROUP: Group 10

FINAL SCORE: 244 .

FINAL RATING: MinimatlyEffective

CONSEQUENCES: Separation

-Please explain what {n your evaluation you are appealing and why your appeal should be granted.

Plezse accept my appeat to final IPAGT score of 244, On June 9,2016 arrive to work Dule Edington Schools of The Arts, opened DCPS emall stating from-my Principal Ms. de-
-Vargas, to attend final Evaluation, No twenty fourhour niotice given. Asked for Notice and-denied attended Final Evajuation meeting 9:00 am-11:00-am Answered aRt questions.
and presented Data and-usage of Naviance-Program;Presented data on testing PSAT Scores and SRI Given in March 2016 sent by EMalt from Dr. Patterson. Sent emall request
for data to Dr. Patterson in Febrimry 2016. The Letter of Understanding is the transcript and signed by Students and parents. Ms, DeVargas, the Principal called the Letter of
Understanding, 3 worksheet sent to parents, Principal DeVargas, sent emall to me to stop a2l correspondence by USA mail with parents. Principal DeVargas, did not understand
the process of the Letter of Understanding. The 9th grade students 95% have signed under my direction and explanation to them. 1 have bullt refationships with students during
dassroom lessons on the Naviance Program, Letter Of Understanding, and Testing including Media coverage every day during the lunch hour., Leamned the names of Students
during all interactions. Pfan book presented with dates and objeciives. Shudents signatives presented with documented concerns. Attended all Faculty meetings and Mestings with
Teachers and Speacial Education Coordinetor. Worked with Attendance Counselor and RTI team. Attended Saturday Tutoring and Admission Recruftment. Worked with Dean of
Students Ms. Hollls conceming K71 and Counseling Student. Meant deadiine on ACGR data correciy, Denfed tralning with Ingenuity. FIlt in as 8 Substitute Teacher. Completed all
Scheduling assignment on Program ASPEN The Curriculum American School Counseling Assodation was presented to Sth grade students. 95% Promofticn Rate. Please except this

. -

Appeal documeritation presented.

For most appaals, only the information you provided will be presented to state your concerns to the Impartial Review Board. In the event the Impartial Review Board reguires
additional information to make an Informed recommendation to the Chancelior, the IMPACT team will reach out to you using your dc.gov emall address.

.

-



What is the purpose of this report?

This report summarizes alt of your IMPACT information, including your final IMPACT score

and rating.

What are the components of my evaluation?

= Cpunselor Standards (CBUN) — These standards define excellence for counselors in

peps.

& Gommitment to the School Community (6SCY — This is 2 measure of the extent to

which yay support and colfaborate with your school community.

@ Core Professionalism {€P) — This is a measure of fourhasic professional requirements for all school-based

personnel. This component is scored differantly from the ethers, which is why it is nat represented in the pie chart.

IMPACT COMPONENTS FOR GROUP 10

IMPACT: THE DCPS EFFECTIVENESS ASSESSMENT SYSTEM
FOR SCHOOL-BASED PERSONNEL

P,

l Ceunselor Standard's (COUN)

D!'STR!CT OF COLUMBIA
0244 ” H
[

Ei Comm;tment ’m the Schoo! Cnmmum‘y (CSC)

T SCHCH
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COUN4: Res Cgu
COUN 5: Stagent and Farsity B

CYCLE
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Nots: Same scores have been rounded vr Yrancsted for presentstion putposes, As a resufl, some caictietions may zppesr ta be
slightly differsrt than-thelr sctual values. Yawi final 2014-15 IMPACT score is calotiated based on your exact scores sad thee
rounded 19 the nearest whole number. For mare information about your data, please log Into- the IMPACT system at
Mtip.#impactdcps.de.gov.

IMPACT: THE DCPS EFFECTIVENESS ASSESSMENT SYSTEM

FOR SCHOOL-BASED PERSONNEL 4 3", DISTRICT OF COLUMBIA
i R FUBLIC SCHOOGLS

DALV B S




Final 2014-15 IMPACT Report

OVERALLIMPACTSCAIE -~

INEFFECTIVE

i00
Points

200
. Points®

* A score of exaetly 200 wouild be classified #Sl!gﬁnimafiyilffétt{yé :

=* A score of exactly 250 wouid be classified 85 Developing. -~

What does the arrow on the scale above represent?
The arrow shows-your-final IMPACT score {265) and rating {Developing).

What do-tivese ratings mean?

Mighly Eftective—This rating signifies outstanding
performance. Members of the Washington Teachers' Union
(WTU) and Councll of Sthoo! Officers (CS0) who eatn this
rating will be efigible for additional compensation under their
respective contracts.

Effective — This rating signifies sofid performance. Individuals
who eam this rating wil progress normally on their pay scales.

Beveloping — This rating signifies performance that is

below expectations. Individuals whe receiue this rafing are
encouraged 1o-take advantage of the professional development
opportunities provided by DOPS. Such individuals will be held
at their current satary step unli they eam a rating of Effective
ar higher, Individuals who are unable to move beyond the

Developing level for three consecutive years will be subject to
separation fram the school system.

Winitmally Effective — This rating signifies performance

that is slgniticantly befow e¥pectations. DCPS will encourage
principals and instructional coaches fo prioritize these teachers
for professional development. Sueh individuels will be held at
their current salary step until they earn a rating of Effective
of higher Individuals who are unable i move beyond the
Minimally Effective Jeve! for two consecutive years will be
subject to separation from the school system.

Ingllective — This rating signifies unacceptable performance.
Individuals whe receive this rating will be subject to separation
from the school system.

What should | do if | have questions or if | feel my final report is

inaccurate?

Please contact the MPACT Team at 202-719-6553 or impactdops@dc.gov.

{MPACT: THE DCPS EFFECTIVENESS ASSESSMENT SYSTEM

FOR SCHOOL-BASED PERSONNEL

RISTRICT OF COLUMBIA
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12016 i DCPS IMPACT Assessmant

OISTRICT OF COLUMBIA
; R
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& Back to Dashboard

Current Assessment

NAME: Taytor-Cotten, Joanne
SCHOOL: Batlou HS

SCHOOL YEAS: 2014-2015

GROUP: Group 10

CYCLE: Administrator Cycle 3
ASSESSOR: Yetunde Reeves

i AETHNT 8P feraiiia

Date of Conference No Conference ‘_
i Attempts made for conference
i Inorder for an assessment to be valid without a conference, am evatuator must make two attempts,
: pote: indicate method of attempt
First attempt 06-11-2015 : e e
. e . Other
Date: indicate method-of attempt
Serand attempt i T
06-11°2015
- Crwait
&

LTHABENTS

COUN 1 - Data-Driven Program

vel 3 . Taylar-Cotron has itorad grades and is skilied i generating reports.
Click here to see rubrk ‘Lg M. Tar o fias mon & &

COUN 2 - Individual Student
Planning tevel 2
Click here to see rubrk

Ms.Taylor-Coteen has worked to support with planning. The promotion rate for the Rising Academy is stilt a challenge area for Ballou.
A mext step for Ms. Taylor would be to share the plans and progress jn 2 more systematic way,

COUN 3 - Guidance Ms. Taylor-Cotten has a wealth of resources and there was not significant evidence of how Ms. Taylor-Cotten supported all students
Curticulum tevel 3 .with her curriculum. A aext step would be to.ensure that all students are servited by creating a schedule of classroom observations,
Chick here to see rubric as well as tracking individual student conferences with action tems,

M5, TaylorCotten has been willing to support students i any way that she can. Ms Taylor-Cotten was asked to support counseling
students to alternative placement and supporting parent outreach.

COUN 4 - Responsive
Counseting tevel 3
Click here to see rubric

COUN § - Student and Family
Relationships Level 3
Click here to see rubric

While Ms. Taytor-Cotten is familliar with many students in the bullding, more evidence & nesded around haw Ms. Taytor-Cotten works
with families.

COUN 6 - Collaboration

Level 3 Ms. Taylor-Cotten collaborates with the Rising Academy staff and they have ofganized various supports for students.
Clkk here 1o see rubric

COUN 7 - Scheduling {For

T g 3 ed duling for SY16 and while there were some rrors in scheduling, Ms. Taylor-Cotten demonstrated an
High Counselors Onfy) 3 Ns. Taylor-Cotten supported scheduting were ing, ay

Click here tosee effort to support this undertaking. |

A

Download your "Additional Comments™ duss -

https:f/octo.quickbase.com/dbibixggbe75 7a=q&qid=BErm—48v0=4567D8v {=4528v2=38x3=p 12



1016, CSC-CP Assessmert - DCPS IMPACT Assessment

. DISTRICT OF COLUMB!IA
LR BUBRLID SOHOOLD

& Back to Dashboard

Commitment to the School Cammunity and Core Professionalism

NAME: Taylor-Cotten, Joanne
SCHOOL: Batlou HS

SCHOOL YEAR: 2814-2015

GROUP: Group 10

CYCLE: 3

Tuemnitieng o ¥

atHe: CORRMERNTI

SC1 . . !
ariicipate { instructional meetings with 10th grade tearw,
Support of the Local Schoot initiatives teval 3 P d in ail ins ™ 8"

Has documentation of ¢ ulted to syl t teachers.
Click here to see guidance C eports pi pport

{sCz2

Support of the Special Education and English Language Learner Programe level 3 50d%, 10 SST meetings for repester students, IFP Meetings
Click here to see guidance

csC3

High Expectations Level 3 55T, Testing team , Attendance, Honor Roll committees
Click here-to see guidance

1 He Chenegs

ST ABAEL AT

cP1 Date of First Unexcused Absence Date of Second Unexcused Absence
Attendance Meets Standard : ; :
Click here to see guidance

#s. Taylor-Cotten has outstanding attendance. T

L2 Date of First Unexcused Late Arrival Date of Secand Unexcused Late Arrivat
On-Téne Arrival Meets Standard T T - ‘
Click here to see guidance Ms. Taytor-Cotten is prompt in hei attendance,
CP3

Policles and Procedures Meets Standard All policias and procedurés are adhered to.
Click here to see guidance

cP 4 ‘
Respect Meets Standard Respect s demonstrated at all times,
Click hiere to see guldance

{Onrinnal

https://octo.quickbase.com/dbybixggbeB) 7a=gBqitk: 88sw=38vD=455708v 1=4528v2=3 171
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r:& DISTRICT OF COLUMBIA
PUBLIC SCHOOLS

& Back 1o Dashboard

Current Assessment *

NAME: Taor-Cotten, Joanne

SCHOOL: Ellington School of the Arts

SCHOOL YEAR: 2015-2016

GROUP: Group 10 *
CYCLE: Administrator Cycle 3

ASSESSOR: Desepe K. (SHS) DeVargas

Date of Observation and Tonference
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=
R
PO e A N e e s o ow .
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Click here to see Tubric .
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A 3 v - v v aw e

-

-y = 3
-

. “ras - s aa® « ‘. . .
e e T R R R O R R R R R R O O R R R R R R R R R R R R A R R R R BB ERERRERERERETREEE=
e e _—

DELPS IMPACT] 1200 Firt Street, NE, Washington, DC 20002 § T202.719.6553 | E impacdapsiydegov | impactdeps.de.gov .
-

A



. DCPS IMPACT Assessment : Page20f2

STANDARD RATING COMMENTS

*Ms. Cotten should focus mare attention to
outcomes and utilization of data. SRI/PSAT data
could be utilized for course selection, student

placement, and/or demographics.
a. Identified student community service needs
COUN 2 - Individual Student through LOU.
Planning Level 2 b. Directed students to Naviance to aid in the self-
Click here to see rubric : monitoring process for community service.
(e . a. PSAT registration (group session)
gﬁ:ﬂ e3re gfwdaﬁ:nczmm Level 3  b. Develop plans for 9th grade student's base on
' community service.

a. Met with 9th grade group for career builders".

COUN 4 - Responsive Counseling ., ¢ Resume builder in Naviance.

Click hers to ste rubdc ¢. Meeting with individual stadents
ggm&ipssm it and Family Level 2 2 Reached out to student and families to
Click here to see rubric communicate community service opportunities.
a. Coliaborate-with Director of Student affairs for
: students on ACGR
COUN 6 -Collaboration Level 3 b. Coliabarate with classroom teachers for
Click hereto.see rubric classroom guidance lessons
' ¢.-Support Specialized Instruction Coordinator in
. organizing documents
COUN 7 - Scheduling (For High . .
School C Jors Onls) Level 2 &rfcrgded suppert for the student course selection
Click here to see rubric P
Additional Comments (Optional)

Download your "Additional Comments":

DCPS IMPACT] 1200 First Street, NE, Washmghon; DC 20002 | T 202.719.6553 | E
impactdeps@dc.gov | impactdeps.de.gov

file:///C:/Users/Public IT-PC/Downloads/DCPS%20IMPACT htm 7/2/2016
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. DCPS IMPACT Assessment ‘Page3 of 3

STANDARD RATING COMMENTS
B - isalso a contributor to the-weekly Counseling Comner
section in the school's newsletter. The information
shared was designed to help parents understand
graduation requirements and provide guidance for
community service.
Ms. Taylor-Cotten supports school staff in the planning
: and execution of the counseling program, meeting
) . student needs and maintaining meaningful relationships
gl(i)cﬂ:'e gofébﬁgn Level 3  with external support agencies. She is a member of the
following school-based committees - Attendance,
testing/ assessment, RTI, Specialized Instruction
support.
Ms. Taylor-Cotten fulfills all assigned duties related to
course scheduling in a timely manner. She actively

: orksmmppontheschedtﬂmgteambympumngdam,
COUN 7 - Scheduling B w
School Counselors 0111(;;0r & Level3 mecting with students if required, collaborating with
Click here to see rubtic the Dean of Students and core counseling team. She

completed the organization of schedules by arts
departments as well as organizing schedulos that were
incomplete or missing courses.

PDF.
Dowriload your "Additional Comments":

DCPS IMPACT{ 1200 First Street, NE, Washington, DC 20002 | T 202.719.6553 | E
impactdcps@dc.gov | impactdeps.de.gov

file:///C:/Users/Public.IT-PC/Downloads/DCPS%20IMPACT%20Assessment. htm 7/212016
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V;M DISTRICT OF COLUMBIA
PUBLIC SCHOOLS

B View Appeal to the muﬂhgmnmsf:hcddhkm
Chanceitor P 10~ Counsalors

B (hancellor’s Appeal Flyer
@ HNotice of Separation

8 Final Report
{Available Summer 2016}
DFTECTRE
200 300 250 200
gﬂk Polnts® Polnts™ Points” Polnts™ Points
A of ooty 200 classlfiod cxMinimatiy Efective. A Y cinssified ag Sffective.
A score of enctly 250 S chrafad plog. ¥tsc0re af vy wwhu-fdcmm

B 14-15 Assessments
W 13-14 Assessments
O 12-13 Assessments
B 11-12 Assessments
R- 10-11 Assessments
B 0910 Assessments

Noh:SmsmfshawbunmuﬁedmmtedﬁrMﬂmpmsAsanesct,sommlaﬂaﬁonsmayappearsﬂghﬂydlﬁémnt
than their achmai values, Your Final IMPACT Score Is cakailated using your exact scores and then rounded to the nearest whole number.

DCPS IMPACT] 1200 First Street, NE, Washington, DC 20002 { T202.719.6553 } E impactdcps@rc.gov | Smpactdeps.de.gov
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, Joanne (DCPS) - Outlook Web App Page1of1

1 Mall Calendar People Tasks Taylor-Cotten, Joanne (DCPS)

new mail search Mall end People Meeting.
INBGX CONVERSATIONS 8 DATE REPLY REPLY ALL FORWARD
all unread tome flagged
- Reeves, Yetunde (DCPS) ™k umred
Favo . Tha 6/11/2015 232 PM
] Savoy, Tamiko (DCPS)
Coverage for friday, June 12, 2015 9:45a s
Taylor-Cotten, Joanne (DCPS) Good Morning Staff, Coverags ks a5 foliows Ford Ro...
“ Inbox Ta: Taylor-Cotten, Joanne (DCPSX
Reeves, Yetunde {DCPS); Microso
Dralts Taylor-Cotten Check m 5088
. Goad moming. The impact deadiine was yesterdeyt I... Action ftems Get more apps
Sentltems
Deleted Hems 8 Jones, Caren {DCPS)
Jumk E-Ma A echnology gilt 8208 Hi Ms. Taylor,
Helio Kmghts, I am & firm beliaver that H you are not.. lapdlogize. 1 thought | calendared our IMPACT
Notes eeting for today but didn't. | sent you a calendar
Jones, Caren {DCPS) m .
fom, Precish g and Accelerati 2138 request for 2:30 pm and earlier inthe week sent you a
This is fantastic webinar. hitp//home.edwebnet/inta... request to meet to share any artifacts you wanted me*~
to conslder. Did you receive my Invites?
Petersen, Monique (DCPS)
TAS Documents L 538 1can also speak by phone tonight. | need to close the
Good 9 Ihave tha TAS spr-. evaluations out today and so | wanted to meetor talk.
YESTERDAY .
- - - - - Thank youl
Chisholm, Latisha {(DCPS)
Liz Davis @ Baflou 6/13/2015 The 4:34p Dr. Yetunde Reeves
Staff, Liz Davis, President of the Washingion Teacher.., Principal, Baiou High School
Scott; Lilllan (D!
Consequance List Tou £17p_
Good Evening StH, Attach you wil find the consequ...
PARCC

-PARCC Updates~Reaching sn EducationalMille ~ Thu 345p
Having troublé viewng this emaii? Click here <itip/..

Farmer, Therese (DtPS) :
Scholarship and College Updates for High Sche Thu 3:20p
fekbimage00LgH@01DIAIAL125588ED] Scholership... -

Reeves Yehnde (DCPS)

Thy 232p
HNhfaybf 1apciogize. I thought I calendsred our...
Washington-Davis, Tia {DCPS)

Gesttle Resrinder - Request for Flash Drives Thu 12469

Good sfernoon Knightst This Is a gentle reminder co..

Green, Kevin D. (DCPS)
Bafiou Youth Lesders in Action BYLA) End of Ye  Thu1212p
Ooopst Forgot to provide the nemes. The students a...

Reeves, Yetunde (DCPS)
PMPACT- Taylor Cotten Tha 11:04a
No preview Is swailable.

Reeves, Yetunde (DCPS)
You are Invited! Upcoming REL Event Culturalfy  Thu 111398
Or. Yetunde Reeves Principsl, Ballou High School ___..,

DCPS Careers
DCPS Hirlng Falr st Dunber SHS - ThisSaturdey  Thullsis
TFyou're having trouble viewing this email, you may...

lackson, Melissa L. (DCPS)

MEN'S DAY KUDOS (NEWSPAPER) Thas 11:15a

Hello Baliou Farnlly, The Weshington Informer dida...

Savay, Tamiko (DCPS)

Gwmgebrmm-y June 11,2015 The: 30:138
ge s s & Unlantl

Nadir, Regina (DCPS)
Rez Consequenca List June 11, 2015, Team Men Thu 7:54

file:///E-/Taylor-Cotten,%20Joanne%20(DCPS)%620-%200utlook%20Web%20App.htmi 5/2/2017




Thisis a [etter below concerning my reinstatement
To DCPS thers were budgets position avallaiie.
Check the vacancies 82014,

| was placed in excess position,

Thank you for your aftsntion

Nis. Joanne Taylor-Cotten M.Ed

Sent from my Phone
Begin forwarded message:

From: Mary Coifins <mcolfinsgiwitsic oS e
Date: November 3, 214¢WPMST
To! “Goidband, Sara (DCPS)" <pam gokdhansi@de aov>

wmmgm-m&mm efieabeth davis <glzabeth,davis704@amallconp, Dorothy Egbufor <dsgbuloiRwhilocal vet>, “Pits, Erin
sweetnammamofaconnwor

Thanks for the prompt foedback.

Mary Coliins, WTU Fleld Representative
Office: 202 517-0737
Celi: 202 330-3653

From: Gokdband, Sara (DCPS) [imaiitn:sara. goldbe ndidc gov]
Sent: Monday, November 03, 2014 4:52 PM
To:MuyCoﬂns & beth
Ce: joannetaviori@acicom: eltza Erin
s s davis; Dorothy Egbufor; Pits, Erin (DCPS)

Hallo Ms. Coffins,

Unfortunately, there andare ¥YNno } In the sy % SOour options were Urnited. | will continue to Jook for a budgeted position, and wiil
be sure to follow up ‘we do have such 3 vacancy.

Best,
Sarg—-

Sers Goldbard
Director, Strategic Staffing
Hurvan Resources

Office of Hurpan Capitsl
Distrizt of Columbls Publk: Schools
1200 Flist Strest, NE
DC 20002
T 2025352716
F 2024425315
E S Goldhand@de gov
W btte/fdcps dopov

Smmaﬁhbfm d day, N Zﬁmﬂmmbs.‘mprnaﬁemhmy Expiore more than 150 DCPS & public
mm(ﬁe.mmmcmwmmms_qmm clity's commen iottery, Admission s free.

MMMM%MWM
SumePbmutdaCunubr

HlSara,

JmmTwcm;mowasnlﬂedhmwmmmu hasMpbmdatBaﬂwSﬂShmunbmmdpodﬁonasacmm She has 15 years of servica in
R:Psandshoxldbaphmdln:penmmbndgatmmn. Please assist the principal and Ms. Taylor-Cotton In resolving this issue..

Mary Coliins, WTU Fleld Representative

Office: 2025170757
Celi: 202 330-3663

https://mail.aol.com/webmail-std/en-us/suite 7/5/2016
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Page 1 of 1

Mrs. Joanne Taylor-Cotten

From: Turpin, Cari (OCPS)

Sents Wednesday, Mey 25, 2016 3:07 PM

Tes Taylor-Cotten, jcanne (DCPS)

Ca gmoore@wtilocaif.net
Subject: Re: Your Case > Jcanne Taylor-Cotten

You were excess from Dunbar and assigned t Hutson {f think that was the name of the school), Your excess letter stated that you would be provided with ane
year of placement. mforumatéf,youwemmhtedpdorb&esdmwﬁrended.Thu;,vmmrmmedbwcrknanmm We attempted
to find 2 pesmanent position but was unsuccessful. &nwummsponsbhfwﬁrﬁngpemmememp!cymt.

Oﬁmofﬁnm&umd . N\ oY% 61:(&9’)'2\ \A})\}n

District of Columbia Public Schools

1200 First Street, NE, 10th Foar
o - [l Vi

202-7217-8642

B39 ) LS Leneenck
Frote: “Taylor-Cotten, Joanne (DCPST- <iosnne Svier coan@de s ™ Exe2

Dlh:deeday,May?S, 2016157 PM
To: ServiUs OCTQ <z turpin@de gov>

Ce“rmoorefwiiljocals, nat”
-Subject: RE: Your Case >Jjoarmme Taylor-Cotten

Turpin

: - e LY s 72MOE
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Certificate of Service LW

*%

| certify that the attached request fon Continuance including brief was sent by email on this day
PEridiem e Qv ‘(\Qg-\g W Cioww®

June 4, 2018 to: ’

Judge Joseph E. Lim, Esq.

Office of Employee Appeals

District of Columbia Government

1100 4™ Street SW #620, Washington DC 20024

Nicole Dillard Esq.

Office of General Counsel
DCPS

1200 First Street, Ne.
10" Floor

Washington D.C.



Filed
D.C. Superior Court
12/24/2018 11:12aAM

GOVERNMENT OF THE DISTRICT OF COLUMBIA Clerk of the Court

TS
g e g it A Al X R
OPFICE QF EMITOYEE APPEALS RENSRE REFLY T
35 UEnfant Plaze, S\,
Suite 2500
Wastington, DC 20624
Q0217275304
FAR (20217375631

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

JOANNE TAYLOR-COTTON.
Petitioner
Case No. 2018 CA 001462 P(IMPA)
V.

Judge Anthony C. Epstein
DISTRICT OF COLUMBIA PUBLIC
SCHOOLS, et. al

Respondents.

N N neat v Soard Snn Nant” it nan? wand

MOTION TO SEAL RECORD

Superior Court Rule 5-1(a)(1) provides that “{albsent statutory authority, no case or
document may be sealed without a written court order. Any document filed with the intention of
being sealed must be accompanied by a motion to seal or an existing written order.” Moreover,
pursuant 1o Superior Court Civil Rule 5{e}(2), a party wishing to file a document containing the
unredacted personal 1dentifiers may submit a motion to file an unredacted document under seal.

In accordance with Agency Rule (e}, Respondent D.C. Office of Employee Appeals is
required to file with the Clerk the entire agency record, including all original papers comprising
that record. The original record contains documents that were submitted by the District of
Columbta Public Schools and Joanne Taylor-Cotten which include Ms. Taylor-Cottens’s date of
birth and social security number. In an effort to maintain the record in its original form and to

protect the privacy of those involved, we humbly request that you grant our motion to seal the



record to prevent it from being viewed by the public via the court’s electronic filing system.

Petitioner and Counsel for District of Columbia Public Schools do not object to this motion.

Respecifully submitted,

e

Y
AL F 3
CERE By BEhnisr MNa, g
C A i QF S REF ILIFEE F WS A A Fead
AR 3 W L) :{"fﬁ?xi Foddd

Lasheka Brown Bassey
D.C. Bar # 489370

General Counsel

B.C. Office of Employee Appeals
955 L’Enfant Plaza, SW, Suite 2500
Washington, DC 20024
202.727.0738

1 asheks Brownonde oo
Lasheka By PWRIEGE, SOV




CERTIFICATE OF SERVICE

I hereby certify that on this 24® day of December, 2018, the forgoing Respondent District
of Columbia Office of Employee Appeals’ Motion to Seal Record was served via the Court’s
electronic filing system, CaseFileXpress.com to the following:

Andrea Comentale
Charles Frye

Counsels for Department of General Services

Stephanie Rones
Counsel for Petitioner

{7 RSRENE
Lasheka Brown Bassey
D.C. Bar # 489370
General Counsel
D.C. Office of Employee Appeals
935 L’Enfant Plaza, SW, Suite 2500
Waqhing’mn DC 20024
202.727.0738

La sheka, Browndade. gov




SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CIVIL DIVISION
JOANNE TAYLOR-COTTEN
v. Case No. 2018 CA 001462 P(MPA)
DISTRICT OF COLUMBIA, et al. .
ORDER

The Court grants two unopposed motions: (1) petitioner Joanne Taylor-Cotton’s motion
to extend her time to file her opening brief, and (2) the motion to seal of the D.C. Office of
Employee Appeals (“OEA™).

On March 2, 2018, Ms. Taylor-Cotten, then representing herself, filed her petition for
review under the Merit Personnel Act. At the scheduling hearing on August 3 where an attorney
appeared on Ms. Taylor-Cotten’s behalf, the Court set a briefing schedule: Ms. Taylor-Cotten’s
opening brief was to be filed by November 16; respondent District of Columbia was to respond
by December 21; and Ms. Taylor-Cotten could file a reply by January 18, 2019. On December
10, Ms. Taylor-Cotten moved to extend the time for her opening brief because the clerk did not
issue an initial order when she filed the case, and therefore OEA did not prepare and send the
copy of the administrative record she needs to write her brief (“Motion”). On December 24,
OEA moved with the consent of both parties to seal the record in order to protect Ms. Taylor-
Cotten’s personal information. The Court grants this motion for good cause shown.

The District has not filed an opposition to Ms. Taylor-Cotten’s motion within the time
permitted by Rule 12-I(e), and the Court treats the motion as conceded. Although Ms. Taylor-
Cotten does not explain why her attorney waited until now to raise this issue, she has established
a prima facie entitlement to relief. See District of Columbia v. Davis, 811 A.2d 800, 803-04

(D.C. 2002). The clerk issued an initial order on November 20, and Ms. Taylor-Cotten states



that she expects that OEA will prepare and send the record to the Court and the parties within 60
days. See Motion at 99 5-7. She plans to file her brief within 30 days after receiving the record.
See id. at § 10.

For these reasons, the Court orders that:

1. Ms. Taylor-Cotten’s motion to extend the schedule is granted.

2. The schedule is amended as follows:
Petitioner’s opening brief February 22, 2019
Respondent’s opposition March 29, 2019
Petitioner’s reply April 26,2019

3. OEA’s motion to seal is granted.

4. OEA may file the administrative record under seal.

ﬁ‘ ﬂ%ﬂ\/\‘»{ C g/"f’j'w

Anthony C. Epstein
Judge

Date: January 2, 2019

Copies to:

Stephanie K. Rones
Counsel for Plaintiff

Lakesha Brown Bassey
Counsel for Defendant
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SWIFT & SWIFT, ATTORNEYS AT LAW, P.LLG,®
2121 Eisenhower Avenue, Suite 200 A
Alexandria, Virginia 22314-4688 =3
Telephone: (703) 418-0000 -
Facsimile: (703) 535-8205 —
E-Mail: steve@swift.law.pro .
Website: swift.law.pro =
i3
Stephen Christopher Swilt Charity C. Emeronye ﬁft wf':;
Admitted to the Bar in the Admitted 1o the Bar in the )
District of Columbia, Virginia, District of Columbia and New York

Maryland, Michigan & Hawaii
11 October 2018

Office of Employee Appeals
Suite 2500

955 L’Enfant Plaza, SW
Washington, DC 20024-6144

Dear Counsel for the Office of Employee Appeals:

Please note that the Scheduling Conference in Robert Willis, Jr. v. D.C. Public Schools
and D.C. Office of Employee Appeals, Case No. 2018 CA 2456 P(MPA) in the Superior Court of
the District of Columbia, has been continued until Friday, January 11, 2019 at 10:00 a.m. before

Judge Michael L. Rankin in Courtroom 517.

Sincerely,

Stephen Christopher Swift
Counsel for Robert Willis, Jr.
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Pursuant to D.C, Code § 11-906 and District of Columbia Superior Court Rule of Civil ﬁocedumx ©

("“Super. Ct. Civ. R} 40-1, it is hereby ORDERED as follows:

(1) Effective this date, this case has assigned to the individual calendar designated below. All future filings
in this case shall bear the calendar number and the judge’s name beneath the case number in the caption. On
filing any motion or paper related thereto, one copy (for the judge) must be delivered to the Clerk along with the
original.

(2) Within 60 days of the filing of the complaint, plaintiff must file proof of serving on each defendant:
copies of the summons; the complaint, and this Initial Order and Addendum. As to any defendant for whom
such proof of service has not been filed, the Complaint will be dismissed without prejudice for want of
prosecution unless the time for serving the defendant has been extended as provided in Super. Ct. Civ. R. 4(m),

(3) Within 21 days of service as described above, except as otherwise noted in Super. Ct. Civ. R. 12, each
defendant must respond to the complaint by filing an answer or other responsive pleading. As to the defendant
who has failed to respond, a default and judgment will be entered unless the time to respond has been extended
as provided i1 Super. Ct. Civ. R '55(a),

(4) At the time and place noted below, all counsel and unrepresented parties shall appear before the
assigned fudge at an initial scheduling and settlement conference to discuss the possibilities of gettlement and to
establish a schedule for the completion of all proceedings, including, normally, either mediation, case evaluation,
or arbitration. Counsel shall discuss with their clients prior to the conference whether the clients are agreeable to
binding or non-binding arbitration. This order is the only notice that parties and counsel will receive
concerning this Conference.

(5) Upon advice that the date noted below is inconvenient for any party or counsel, the Quality Review
Branch (202) 879-1750 may continue the Conference once, with the consent of all parties, to either of the two
succeeding Fridays. Request must be made not less than seven business days before the scheduling conference
date.

No other continuance of the conference will be granted except upon motion for good cause shown.

(6) Parties are responsible for obtaining and complying with all requirements of the General Order for Civil
cases, each judge’s Supplement to the General Order and the General Mediation Order. Copies of these orders
are available in the Courtroont and on the Cowrt’s website http.//www dccourts. gov/.

Chief Judge Robert E. Morin

Case Assigned to: Judge MICHAEL L RANKIN
Date: _April 12, 2018
Initial Conference: 10:30 am, Friday, Juiy i3, 2018
Location: “Courtroom 517
500 Indiana Avenue N W,
WASHINGTON, DC 20001

CAIO-60




ADDENDUM TO INTTIAL ORDER AFFECTING
ALL MEDICAL MALPRACTICE CASES

In accordance with the Medical Malpractice Proceedings Act of 2006, D.C. Code § 16-2801,
et seq.. (2007 Winter Supp.), "[a]fer an action is filed in the court against a healthcare provider
alleging medical malpractice; the court shall require the parties to enter into mediation, without
discovery or, if all parties agree[,] with only limited discovery that will not interfere with the
completion of mediation within 30 days of the Imtial Scheduling and Settlement Conference
("ISSC"), prior to any further ltigation in an effort to reach a settlement agreement. The carly
mediation schedule shall be included in the Scheduling Order following the ISSC. Unless all
parties agree, the stay of discovery shall not be more than 30 days after the 1SSC”
D.C Code § 16-2821.

To ensure compliance with this legislation, on or before the date of the ISSC, the Court will
notify all attorneys and pro se parties of the date and time of the early mediation session and the
name of the assigned mediator. Information about the early mediation date also is available over
the internet at https://www:dccourts.gov/pa/. To facilitate this process, all counsel and pre se
parties in every medical malpractice case are required to confer, jointly complete and sign an
EARLY MEDIATION FORM, which must be filed no later than ten (10) calendar days prior to the
ISSC. D.C Code § 16-2825 Two separate Early Mediation Forms are available. Both forms may be
obtained at www.dccourts.gov/medmalmediation. One form is to be used for early mediation with a
mediator from the multi-door medical malpractice mediaror roster; the second form is to be used for
early mediation with a private mediator. Both forms also are available in the Multi-Door Dispute
Resolution Oflice, Suite 2900, 410 E Street, N.-'W. Plaintiff's counsel is responsible for eFiling the
form and is required to e-mail a courtesy copy to earlymedmal@dcsc.gov. Pro se Plaintiffs who
elect not to eFile may file by hand in the Multi-Door Dispute Resolution Office.

A roster of medical malpractice mediators available through the Court's Multi-Door Dispute
Resolution Division, with biographical information about each mediator, can be found at
www,dccourts.gov/medmalmediation/mediatorprofiles.  All individuals on the roster are judges or
lawyers with at least 10 years of significant experience in medical malpractice litigation.
D.C. Code § 16-2823(a). If the parties cannot agree on a mediator, the Court will appoint one.
D.C. Code § 16-2823(b):

The following persons are required by statute to attend personally the Early Mediation
Conference: (1) all parties; (2) for parties that are not individuals, a représentative with settlement
authority, (3) in cases involving an insurance company, a representative of the company with
settlement authority; and (4) attorneys representing each party with primary responsibility for the
case. D.C. Code § 16-2824.

No later than ten (10) days after the early mediation session has terminated, Plaintiff must
eFile with the Court a veport prepared by the mediator, including a private mediator, regarding:
(1) artendance; (2) whether a settlement was reached; or, (3)if a settlement was not reached, any
agreements to narrow the scope of the dispute, limit discovery, facilitate future settiement, hold
another mediation session, or otherwise reduce the cost and time of trial preparation.
D.C. Code§ 16-2826. Any PlaintifT who is pro se may elect 1o file the report by hand with the Civil
Actions Branch. The forms to be used for early mediation reports are available at
www dccourts.gov/medmalmediation.

Chief  Jjudge Robert E. Morin

CAI0-60
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PETITION FOR REVIEW OF AGENCY DECISION

A. Notice is hereby given that Rebert Willis, Jr., Employee (“Mr. Willis”) appeals to
the Superior Court of the District of Columbia from the Second Initial Decision on Remand
of the Office of Employee Appeals, issued on the thirteenth day of March, 2018. A copy of
that Decision is attached to this Petition.

Respondent, </& Carl Turpi
po ofer of Wf%}'
LAV H.‘? 3 - .

Description of Judgment or Order: Mr, Willis’ removal was upheld.

A concise statement of the Agency proceedings and the decision as to which review is
sought and the nature of the relief requested by Petitioner: Mr. Willis filed a Petition for
Appeal with the Office of Employee Appeasls (“OEA”) of his removal by the D.C. Public
Schools from his position as a high school biolegy teacher. The Senior Administrative
Judge upheld Mr, Willis’ removal. He then filed a Petition for Review with the Board of
the OEA. The Board remanded the case to the Senior Administrative Judge, who again
upheld his removal. Mr. Willis seeks reinstatement, back pay, and other relief that the
Court may find just.

B. Address of Respondent, Agency or Official:
D.C. Public Schools
¢/o Carl Turpin, Esq.
Assistant Attorney General
Office of General Counsel
1200 First Street, NE, 10* Floor
Washington, DC 20002-7954

¥ Referred to as “Robert Willis” in the Decision being appealed.
1




Names and address of all other parties to the Agency’s proceeding:
Robert Willis, Jr.
10909 Flintlock Lane
Fort Washington, Maryland 20744-4168

Names and addresses of parties or attorneys to be served:

1. Stephen Christopher Swift, Esq.
Swift & Swift, Attorneys at Law, P.L.L.C.
2121 Eisenhower Avenue, Suite 200
Alexandria, Virginia 22314-4688
Attorney for Petitioner

2. Carl Turpin, Esq.
Assistant Attorney General
Office of General Counsel
1200 First Street, NE, 10*" Floor
Washington, DC 20002-7954

A copy of the Agency’s Decision or Order sought to be reviewed is attached.

-,

Kplion C. Ky

Stephen Christopher Swift, F&q.

D.C. Bar No. 428459

Swift & Swift, Attorneys at Law, P.L.L.C.
2121 Eisenhower Avenue, Suite 200
Alexandria, Virginia 22314-4688
Telephone: (703) 418-0000

Facsimile: (703) 535-8205

E-Mail: steve@swift.law.pro

Attorney for Petitioner
Roberr Willis, Jr.




CERTIFICATE OF SERVICE
I hereby certify that the foregoing attached PETITION FOR REVIEW OF AGENCY
DECISION was sent by regular mail on this twelfth day of April, 2018 to:
Carl Turpin, Esq.
Assistant Attorney General
Office of General Counsel

1200 First Street, NE, 10™ Floor
Washington, DC 20002-7954

S blon 0. Lk

Stephen Christopher Swift b




SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

Civil Division

ROBERT WILLIS, JR.
Petitioner,

2018 CA 002456 P (MPA)

Next Event: Initial Status Conference
September 21, 2018 at 10:30 a.m.
Honorable Judge Michael L. Rankin

.

THE DISTRICT OF COLUMBIA

PUBLIC SCHOOLS and

THE OFFICE OF

EMPLOYEE APPEALS
Respondents.

AMENDED PETITION FOR REVIEW OF AGENCY DECISION

A Notice is hereby given that Robert Willis, Jr., Employee (“Mr. Willis™) appeals to the
Superior Court of the District of Columbia from the Second Initial Decision on Remand of the
Office of Employee Appeals, issued on the thirteenth day of March, 2018. A copy of that
Decision is attached to this Petition.

Description of Judgment or Order: Mr. Willis’ removal was upheld.

A concise statement of the Agency proceedings and the decision as to which review is sought
and the nature of the relief requested by Petitioner: Mr. Willis filed a Petition for Appeal with
the Office of Employee Appeals (“OEA”) of his removal by the D.C. Public Schools from his
position as a high school biology teacher. The Senior Administrative Judge upheld Mr. Willis’
removal. He then filed a Petition for Review with the Board of the OEA. The Board remanded
the case to the Senior Administrative Judge, who again upheld his removal. Mr. Willis seeks: .
reinstatement, back pay, and other relief that the Court may find just.

B. Address of Respondents:
D.C. Public Schools
D.C. Office of Employee Appeals
¢/o Nada A. Paisant, Esq.
Assistant Attorney General
441 4™ Street, NW, Suite 1180N
Washington, DC 20001-2714

! Referred to as “Robert Willis™ in the Decision being appealed.
1




C. Names and address of all other parties to the Agency’s proceeding:
Robert Willis, Jr.
10909 Flintlock Lane
Fort Washington, Maryland 20744-4168

D. Names and addresses of parties or attorneys to be served:

1. Stephen Christopher Swift, Esq.
Swift & Swift, Attorneys at Law, P.L.L.C.
2121 Eisenhower Avenue, Suite 200
Alexandria, Virginia 22314-4688
Attorney for Petitioner

2. Nada A. Paisant, Esq.
Assistant Attorney General
441 4™ Street, NW, Suite 1180N
Washington, DC 20001-2714
Attorney for Respondents

E. A copy of the Agency’s Decision or Order sought to be reviewed is attached.

/s/ Stephen Christopher Swift
Stephen Christopher Swift, Esq.

D.C. Bar'No. 428459

Swift & Swift, Attorneys at Law, P.L.L.C.
2121 Eisenhower Avenue, Suite 200
Alexandria, Virginia 22314-4688
Telephone: (703) 418-0000

Facsimile: (703) 535-8205

E-Mail: steve@swift.law.pro

Counsel for Petitioner
Robert Willis, Jr.




CERTIFICATE OF SERVICE

I hereby certify that on July 20, 2018, a copy of the foregoing was submitted via

CaseFileXprss to:

Nada A. Paisant, Esq.

Assistant Attorney General

441 4" Street, NW, Suite 1180N
Wagshington, DC 20001-2714

Counsel for Respondents
/s/ Stephen Christopher Swifi

Stephen Christopher Swift
Counsel for Petitioner




Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’® website. Parties should promptly notify the Office Manager of any formal ervors so
that this Office can comrect them before publishing the decision. This notice is not intended to provide an
opportunity for a substantive challénge to the decision. .

THE DISTRICT OF COLUMBIA
BEFORE |
THE OFFICE OF EMPLOYEE APPEALS

In the Matter of:
ROBERT WILLIS ‘
Employee OEA Matter No. 2401-0210-10R14R17
V. Date of {ssuance: March 13,2018

D.C. PUBLIC SCHOOLS,
Agency Eric T. Robinson, Esqg.

Senjor Administrative Judge

Yitt” St St Nt N Niio Nt St i St it

Mattie Johnson, Esq., Union Representative
Carl K. Turpin, Esq., Esq., Agency Representative

SECOND INITIAL DECISION ON REMAND
INTRODUCTIOQ PROCE HISTORY

On December 1, 2009, Robert Willis (“Employee™) filed a Petition for Appeal with the
Office of Employee Appeals (“the OEA” or “the Office”) contesting the District of Columbia
Public Schools’ (“Agency” or “DCPS”) action of abolishing his position through a Reduction-in-
Force (“RIF™). The effective date of the RIF was November 2, 2009. Employee’s position of
record at the time his position was abolished was an ET-15 Science Teacher at Ballou Senior
High School (“Ballou™). 1 was initially assigned this matter on February 7, 2012. On February
16, 2012, 1 sent out an Order wherein I ordered the parties to submit written briefs on the issue of
whether Agency conducted the instant RIF in accordance with all applicable District laws,
statues, and regulations. Both parties complied with this order and after reviewing the
documents of record, the undersigned issued an Initial Decision (“ID”) in this matter on June 3,
2012, wherein I upheld DCPS® decision to abolish Employee’s last position of record through a
RIF,

Employee timely filed a Petition for Review with the Board of the OEA (“Board™). On
October 29, 2013, the Board issued its Opinion and Order on Petition for Review (“O&0”) in
this matter. The Board elected to remand this matter to the undersigned in order to determine
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whether the Competitive Level Documentation Form (“CLDF”) used by DCPS to justify
Employee’s removal was supported by substantial evidence.'

Thereafter, the undersigned rescheduled the status conference multiple times in this
matter due to various scheduling conflicts including certain dates where the District govemment
was closed due to inclement weather. Eventually, an Evidentiary Hearing was held on December
11, 2014. On June 10, 2015, the Undersigned issued an Initial Decision on Remand (“IDR™)
wherein DCPS’ abolishment of Employee’s last position of record via RIF was upheld, again.
Employee filed a second Petition for Review. In response, on January 24, 2017, the Board
issued an Opinion and Order on Remand (“2“" 0&0"). In it, the Board remanded the matter to
the Undersigned to determine if the Agency complied with DPM Chapter 24, as provided in D.C.
Official Code § 1-624.08, when conducting the RIF action. Consequently, a Status Conference
was held and as part of the deliberative process, the parties opted to participate in extended
Mediation/Seitlement discussions. Unforhumately, their efforts to settle this matter were
unsuccessful. The Undersigned provided the parties with a briefing schedule whereby they could
address the concerns of the Board as noted in the 2" O&O, The parties have submitted their
respective briefs. Afler reviewing the documents of record, the Undersigned has determined that
no further proceedings are warranted. The record is now closed. :

ISSUE

Whether Agency complied with DPM Chapter 24, as provided in D.C. Official Code § 1-
624.08, when it conducted the instant RIF action.

BURDEN OF PROOF
OFEA Rule 628.1, 59 DCR 2129 (March 16, 2012) states:

The burden of proof with regard to material issues of fact shall be by a
preponderance of the evidence, “Preponderance of the evidence™ shall mean:

That degree of relevant evidence which a reasonable mind, considering the
record as a whole, would accept as sufficient to find a contested fact more
probably true than untrue,

OEA Rule 628.2 id states:

The émployea shall have the burden of proof as to issues of jurisdiction, including

"‘;imelincss of filing. The agency shall have the burden of proof as to all other
issues.

Analysis

D.C. Official Code § 1-624.08 (“Abolishment Act™) states in pertinent part that:

' Ser OO at 5.
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(a) Notwithstanding any other provision of law, regulation, or
collective bargaining agreement either in effect or to be negotiated

PageJof 8

while this legislation is in effect for the fiscal year ending September -

30, 2000, and each subsegquent fiscal year, each agency head is
authorized, within the agency head's discretion, to identify pos,ttmns for
abolishment (emphasis added).

{b) Prior to February 1 of each fiscal year, each personnel authority
(other than a personnel authority of an agency which is subject to a
management reform plan under subtitle B of title XI of the Balanced
Budget Act of 1997) shall make a final determination that a position
within the personnel authority is to be abelished.

(c) Notwithstanding any rights or procedures established by any other
provision of this subchapter, any District government employee,
regardless of date of hire, who encumbers a position identified for
abolishment shall be separated without competition or assignment
rights, except as provided in this section (emphasis added).

(d) An employee affected by the abolishment of a position pursuant to
this section who, but for this section would be entitled to compete for
retention, shall be entitled to one round of lateral competition pursuant
to Chapter 24 of the District of Columbia Personnel Manual, which
shall be limited to positions in the employee's competitive level.

(¢) Each employee selected for sepaiation pursuant to this section shall
be -given written notice of at least 30 days before the effective date of
his or her separation.

Under Title 5 DCMR § 1501.1, the Chancellor of DCPS is authorized to establish
competitive areas when conducting a RIF so long as those areas are based “upon all or a clearly
identifiable segment of the mission, a division or a major subdivision of the Board of Education,
including discrete organizational levels such as an individual school or office.”
2009/2010 academic school year, former DCPS Chancellor Rhee determined that each school

would constitute a separate competitive area.

For the

In accordance with Title 5, DCMR § 1502.1,

competitive levels in which employees subject to the RIF campeted were based on the following

criterion:

1. The pay plan and pay grade for each employee;
2. The job title for each employee; and

3. In the case of specialty elementary teachers, secondary
teachers, middle school teachers and teachers who teach
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other specialty subjects, the subject faught by the
employee.?

Here, Ballou was identified as a competitive area and ET-15 Science Teacher was
determined to be the competitive level in which Employee competed. According to the
Retention Register provided by Agency, there were eleven (11) other ET-15 Science Teachers
stationed at Ballou, Three of those positions did not survive the instant RIF. According to the
aforementioned Retention Register, Employee was the lowest ranked ET-15 Science Teacher
stationed at Ballou. Accordingly, his position was abolished as part of the instant RIF.

Emp!oj(ee was not the only ET-15 Science Teacher within his competitive level and area;
as such he was required to compete with other similarly situated employees in one round of
lateral competition. According to Title 5, DCMR § 1503.2 er al.: :

If a decision must be made between employees in the same
competitive area and competitive level, the following
factors, in support of the purposes, programs, and needs of
the organizational unit comprising the competitive area,
with respect to each employee, shall be considered in
determining which position shall be abolished:

(a) Significant relevant contributions, accomplishments, or
performance;

(b) Relevant supplemental professional. experiences as
demonstrated  on the job;

(c) Office or school needs, including: curriculum,
specialized education, degrees, licenses or areas of
expertise; and

(d) Length of service.

Based on § 1503.1, Agency gave the. foilowmg welghts to each of the aforementioned
factors when implementing the RIF:

(a) Office or school needs, including: curriculum,
specialized education, degrees licenses or areas of

expertise - (75%)

? pistrict of Columbia Public Schools® Brief at 2-3 (March 7, 2012). School-based personnel constituted a separate

competitive area from nonschool-based persornel and are precluded from competing with school-based personnai
for retention purposes. _
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(b) Significant relevant contributions, accomplishments, or
performance - (10%)})

(¢) Relevant . supplemental professional experiences as
demonstrated on the job — (10%)

(d) Length of service — (5%)°

Agency argued that nothing within the DCMR, applicable case law, or D.C. Official
Code prevents it from exercising its discretion to weigh the aforementioned factors as it sees fit.*
Agency cites to American Federation of Government Employees, AFL-CIO v. OPM, 821 F.2d
761 (D.C. Cir. 1987), wherein, the Office of Personnel Management was given “broad authority
to issue regulations governing the release of employees under a RIF...including the authority to
reconsider and alter its prior balance of factors to diminish the relative importance of seniority.”
I agree with this position and find that Agency had the discretion to weigh the factors
enumerated in 5§ DCMR 1503.2, in a consistent manner throughout the instant RIF.

As part of its defense of the instant RIF action, Agency noted a relatively recent
development of pertinent case law issued by the District of Columbia Court of Appeals. DCPS
argues that Vilean Stevens & Ike Prophet v. District of Columbia Department of Health® clarified
prior case law that had been relied upon by both the Undersigned and the OEA Board.® DCPS
noted that case law issued by the District of Columbia Court of Appeals is mandatory authority
for the OEA and the District of Columbia Superior Court. DCPS further argues that Stevens
holds, in part, as follows: , :

To put it differently, we construe the “each subsequent fiscal year”
language of § 1-624.08 (a) together with the “February 1” deadline of §
1-624.08 (b) to mean that the Abolishment Act establishes a once-per-
fiscal-year, time-limited opportunity for each District of Columbia agency
1o effect a RIF to manage its operations and workforce. This interpretation
harmonizes the two RIF statutes on a basis that relies on the Abolishment
Act’s plain language without rendering the general RIF statute
superfluous. Tt means, for example, that if an agency determines after
February 1 of the fiscal year that a RIF during the fiscal year is
“necessary,” see D.C. Code § 1-624.03,12 it must implement the RIF, if at

3 1t should be noted that OEA has consistently held that DCPS is allowed discretion to accord different weights to
the fuctors enumerated in 1303.2. Thus, Agency is not required to assign equal values to each of the factors. See
White v, DCFS, OEA Matter No. 2461-0014-10 (December 30, 2001); Britton v. DCPS, OFEA Matter No. 2401~
0175-09 (May 24, 2010).

4 District of Columbia Public Schools’ Brief at § (March 8, 2012).

* 150 A. 3d 307 (December 15, 2016).

® DCPS’ Positon on Employes’s Appeal Based on the December 16, 2016 Court of Appeals Decxsmn. Vilean
Stevens & Ike Prophetv. District of Columbia Department of Health (“Position Statement™} at 1(March 30, 2017).
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all, pursuant to the general RIF statute and may not do so under the
Abolishment Act. ’

DCPS contends that the Court of Appeals has harmonized the usage of the two statutes
that regulate the invocation and conduct of a RIF. In a nutshell, the Court of Appeals has ended
the practice of determining whether a RIF is being conducted pursuant to the Abolishment Act
solely by means of an Agency’s claim of budgetary distress. Rather, when in doubt as to the
agency’s use of the applicable RIF statute, the seminal analysis that must prevail as to which RIF
statute applies to a particular matter is whether the RIF, in any given fiscal year, was
implemented prior to February 1 of that fiscal year. Stevens also held that “the [Abolishment]

~ Act did not require District official to have ‘intended’ to act under any particular statutory
authority and the fact that DOH afforded appellant more process rather than the minimally
required process was not a basis for denying DOH the opportunity afforded to it under the
Abolishment Act.”®

The instant RIF was implemented on November 2, 2009. The Undersigned takes judicial
‘notice that the District of Columbia 2010 fiscal year began on October 1, 2009 and ended on
September 30, 2010. Accordingly, 1 find that the instant RIF was implemented prior to February
1 of the fiscal year in question. Therefore, according to mandatory case law provided by the
Court of Appeals in Stevens, 1 find that Employee’s RIF was governed by the Abolishment Act.
Given the instant facts and applicable law, I further find that the Superior Court and the OEA
Board’s prior mandate to cite to budgetary distress when justifying the use of an Abolishment
-Act RIF has been voided by the Court of Appeals in this matter.

According to the Abolishment Act, I find that a District of Columbia government
employee whose position was abolished pursuant to a RIF may only contest before this Office:

1. That he/she did not receive writien notice thirty (30) days prior to the effective
date of histher separation from service; and/or

2. That he/she was not afforded one round of lateral competition within his/her
competitive level.

The requirements that an agency must fulfill when effectuating an Abolishment Act RIF
are less stringent than what it must do in order to effectuate a General RIF. ' 1 find that the one
round of lateral competition that is required under both RIF statutes are functionally similar in
that one process can be utilized under either circumstance and still be fundamentally sound. In
American Federation of Government Employees, AFL-CIO v. OPM, the Court held that OPM
had “broad authority to issue regulations govemmg the release of employees under a RIF .
including the authority to reconsx&er and alter its prior balance of factors to diminish the relanve
importance of seniority.”” It has been thoroughly established that “principals have total
discretion to rank their teachers™'’ While it is true that there was an era where senjority was the

’Srevenm320~321.

*id at321.
# 821 F.24 761 (D.C. Cir 1987).

10 See Washington Teachers’ Union Local No. 6, Am. Fed'n of Teachers, AFL-CIOv. Board of Education of the
District of Columbia, 109 ¥.3d 774, 780-8 1 (D.C. Cir. 1997).
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ultimate “trump” card when establishing who would be retained (or dismissed) when conducting
a RIF; that era has passed. I find that the rating and ranking of Employee her¢in was done in a
manner that is congruent with D.C. Official Code § 1-624.08. To establish a different rubric
could, generally speakmg, subject the youth of the District of Columbia to sub-par teacher
methodologies and rigor. It would also hinder DCPS’ overall mission of providing a world—class
education to its student popuiace

Of note, it is not subject to genuine dispute that Employee herein was provided with
thirty days written notice of the effective date of the instant RIF. As was discussed in detail in
- both the ID and the IDR, it is also not subject to genuine dispute that Employee was adequately
provided with one round of lateral competition. The following excerpt from the IDR succinctly
explains the Undersigned’s finding that Employee received legally adequate one round of lateral

~ competition.

Despite Employee’s protestations to the contrary, there is no credible
indication that any supplemental evidence would supplant the higher
scores received by the remaining employees in Employee’s competitive
level and area who were not separated from service.

I further note that Employee’s argument regarding the similarity of [then
Ballou Principal] Branch’s responses for all of his former colleagues
CLDFs as proof of the illegality of the CLDFs is unpersuasive. Branch
explained that he utilized similar terminology and phrases for all of his
employees so that he could fulfill the mandate of providing fair and
consistent performance evaluations for all similarly situated employees.
In weighing the credibility of the testimomial evidence between Branch
and Employee it is clear to the undersigned that Branch used his good
faith judgment when he ranked Employee against his peers as part of the
instant RIF. As noted above in the summary of his testimony, Branch has
presented more than sufficient evidence that Employee’s effectiveness as a
Science Teacher was lacking for a number of reasons most notably, his
tardiness and the lack of rigor and fidelity with respect to presenting the
coursework to his students. Ultimately, this was the cause of Employee’s
lackluster CLDF score. To buttress this point, Branch credibly contrasted
the scores that Employee’s colleagues received and was able to explain
why -their CLDF scores were considerably higher than Employee’s.
Moreover, in an effort to be fair with the scoring, Branch only utilized his
impressions for that current school year.  As has been noted previously,
Principals are granted wide discretion to rate and rank employees under
their supervision. Nothing in the record would lead the undersigned to
believe that this RIF was conducted unfairly or with any animus towards
Employee herein.  Consequently, I find that Employee has failed to
present credible evidence that his CLDF score was unjustified. I also find
that Employee has not proffered any credible evidence to suggest that a re-
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evaluation of his CLDF scores would result in a different outcome in this
matter.)} 12 ,

I incorporate by reference my findings of fact and conclusion of law from the ID and the
IDR. Employee herein was provided one round of lateral competition and was the lowest
scoring incumbent within his competitive level and area. I find that Employee has not proffered
any credible argument that proves that the competitive level and area in the instant matter was
improperly constructed. I further find that Employee’s score was accurate and his placement as
the lowest ranked ET-15 Science Teacher at Ballou was the proper result.

According to Stevens, the fact that DCPS did not specifically state that the lateral
competition was being done under the auspices of the Abolishment Act is of no moment in the
instant matter.”> Regardiess of Employee’s contention to the contrary, 1 find that the lateral
competition that was provided to Employee was done in a manner that complies with both the
DCMR and the Abolishment Act.™

Based on the foregoing, I find that Employee’s position was abolished after he properly
received one round of lateral competition and a timely thirty (30) day legal notification was
properly served. I further find that the CLDF that was used in this matter is overwhelmingly
supported by substantial evidence. I further find that DCPS has met its burden of proof in this
matter with respect to how it implemented and carried out the instant RIF and the resulting
abolishment of Employee’s last position of record. Therefore, 1 conclude that Agency’s action of
abolishing Employee’s position was done in accordance with D.C. Official Code § 1-624.08 and
the Reduction-in-Force which resulted in his removal should be upheld.

ORDER

It is hereby ORDERED that Agency’s action of abolishing Employee’s position through
a Reduction-In-Force is UPHELD.

FOR THE OFFICE: | /L/‘

ERIC T. ROBINSON, ESQ.
SENIOR ADMINISTRATIVE JUDGE

' See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986) (stating that a material fact is one which might
affect the outcome of the case under governing law).
i‘;’ IDR at 12 - 13.

" See ID at 11; See also TDR at 10 - 14.
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NOTICE OF APPEALS RIGHTS .

This is an Initial Decision that will become a final decision of the Office of
Employee Appeals unless either party to this proceeding files a Petition for Review
with the office. - A Petition for Review must be filed within thirty-five (35)
calendar days, including holidays and weekends, of the i issuance date of the Initial

Decision in the case.

All Petitions for Review must set forth objections to the Initial Decision and
establish that:

1. New and material ‘evidence is available that, despite due diligence, was
‘not available when the record was closed;

2. The decision of the presiding official is based on an erroneous
mtexpretaﬁon of statute, regulation, or policy;

3. The finding of the presiding official are not based on substantial
evidence; or

4. The Initial Decision did not address all the issues of law and fact properly
raised in the appeal.

All Petitions for Review should be supported by references fo applicable
laws or regulations and make specific reference to the record. The Petition for
Review, containing a certificate of service, must be filed with Administrative
Assistant, D.C. Office of Employee Appeals, 955 L’Enfant Plaza Suite 2500,
Washington, D.C. 20024. Four (4) copies of the Petition for Review must be filed.
Parties wishing to respond to a Petition for Review may file their response within
thirty-five (35) calendar days, including holidays and weekends, after the filing of
the Petition for Review.

Instead of filing a Petition for Review with the Office, either party may filea
Petition for Review in the Superior Court of the District of Columbia. To file a
Petition for Review with the Superior Court, the petitioning party should consult
Superior Court Civil Procedure Rules, XV. Agency Review, Rule L -




GOVERNMENT OF THE DISTRICT OF COLUMBIA

A * &
OFFICE OF EMPLOYEE APPEALS —— REPLY TO-
955 LEnfant Plaza, SW.
Suite 2500
Washington, DU 20024
{2027 27-0004

FAX (202)727-5631

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

)
ROBERT WILLIS. )
Petitioner )
) Case No. 2018 CA 002456 P(MPA)
v )
) Judge Michael L. Rankin
D.C. PUBLIC SCHOOLS, )
Respondent. )
)

MOTION TO SEAL RECORD

Superior Court Rule 3-1I{a)(1) provides that “[a]bsent statutory authority. no case or
document may be sealed without a written court order. Any document filed with the intention of
being sealed must be accompanied by a motion to seal or an existing written order.” Moreover,
pursuant to Superior Court Civil Rule 5(e)2). a party wishing to file a document containing the
unredacted personal identifiers may submit a motion to file an unredacted document under seal.

In accordance with Agency Rule 1(e), Respondent D.C. Office of Employee Appeals is
required to file with the Clerk the entire agency record, including all original papers comprising
that record. The original record contains documents that were submitted by D.C. Public Schools
and Robert Willis which include the social security number and date of birth for Robert Willis.
In an effort to maintain the record in its original form and to protect the privacy of those
involved, we humbly request that you grant our motion to seal the record to prevent it from being
viewed by the public via the court’s electronic filing system. Counsel for Respondent D.C.

Public Schools does not object to this motion.



Respectfully submitted,

W/ ;
GashetnBmen M~

Lasheka Brown Bassey

D.C. Bar # 489370

General Counsel

D.C. Office of Employee Appeals
955 1 Enfant Plaza, SW, Suite 2500
Washington, DC 20024
202.727.0738
Lasheka.Brown/ade.gov




CERTIFICATE OF SERVICE

I hereby certify that on this 31* day of October, 2018, the forgoing Respondent District
of Columbia Office of Employee Appeals” Motion to Seal Record was served via the Court's
electronic filing system, CaseFileXpress.com to the following:

Stephen Swift
Counsel for Petitioner

Nada Paisant
Counsel for Respondent

o -
Gashetalmn Cusee -

Lasheka Brown Bassey

D.C. Bar # 489370

General Counsel

D.C. Office of Employee Appeals
955 L’ Enfant Plaza, SW, Suite 2500
Washington, DC 20024
202.727.0738
Lasheka.Brown{ade.gov




GOVERNMENT OF THE DISTRICT OF COLUMBIA
* ‘* *

OFFICE OF EMPLOYEE APPEALS an——— -

i SSRY REPLY TO:
rren 955 REnfant Plaza, SW.
R T L L T S Suite 2500

(mz\ ? LI L LR N X Wais B\Q!OR,DCEO(}Z»Q

JAN 16 2018 eafcaomrarsent

FYRTIRUR N IR

SUPERIOR COURT OF THE DISTRICT OF COLUMBRA- ¢

)
ROBERT WILLIS, JR., )
Petitioner, ) Case No. 2018 CA 002456 P(MPA)
)
v. ) Judge Michael L. Rankin
)
D.C. PUBLIC SCHOOLS )
Respondent. )
)

CERTIFICATE OF FILING

I hereby certify that this is the true and correct official case file in the matter of Robert
-Willis v. D.C. Public Schools, OEA Matter No. 2401-0210-10R14R17. The record consists of
three volumes containing fifty-five (55) tabs.

'\%— yn{ﬁr Clarke

Paralegal Specialist




